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ADVERTISEMENT. 



THE oripaal intention of tlie reporters of this trial was to furnish an account of it 
for the Boston Daily Advertiser, and the preliminary proceedings appeared in that 
paper accordingly ; but after the tfial was begun, it was found impracticable in this 
manner to gve such an account of it as its importance and the^ability of the counsel 
engaged in it seemed to demand, and the reporters relinquished their first design for the 

I 

purpose of making a full report in a more permaient^brm. To some readers they 
may appear to have been unnecessarily minute ; but as this is the first reported case 
of an impeachment in this Commonwealth, and will naturally be referred to as a pre- 
cedent in future.cases of the same kind, m this, and perhaps some of the neighbour* 
ing States, they thought it might prove useful to publish the forms and modes of pro* 
ceeding more at large. In their endeavours to be accurate, they have been aided by 
the use of several sets of minutes, with which they were favored by gentlemen who 
had a part in the trial, and the main arguments of the counsel, with the exception of 
Mr, HcMg^s , have been revised by the respective speakers. It is due to Mr. Hoar to 
state, th&t QD account of his residing at a distance from Boston his argument has nev* 
«r been submitted to his inspection. The reporters are also under obligations to Mr. 
Hale, the editor of the Daily Advertiser, as well for the use of his minutes, as for his> 
assistance in preparing some parts of the report. The arguments of the counsel will 
be found to contain much valuable information on the subjects of impeachment and 
courts of probate, and the appendix, if it does not supersede the necessity of some>> 
tinges recurring to the journals of the Legislature for the records of former impeach* 
nents, will at least serve as an index to them. 






PROCEEDINGS 

Of the Senate and House of Representatives of the 

Commonwealth of Massachusetts relative tQ> 

the impeachment of 

JAMES PRESCOTT, Esquire. 



HOUSE 0FREPBE9ENTATIVES. 

WsDifESBAT, Jan. IT, IS21. 

On matiau dT Mr. Howlaiid, of NewLurrpart, 
Oniord, TtiM Hcsm.lCing, Flidis, HowaiH, 
''■;, asd B. Lawrence, he a comBUttce to ctnaid- 
ir what maauir**, if any, aie necefiHiry to eBforci: 
he proviHoas if the 'fte Bill, nUtira lo ik*, 
Fudge* oTProbub avd Regiitan orPnibite.in iIli> 



heir renwuliif 
«d, wUipow 



Satitbdat, Jan. SQ. 
Th« following petltioo wa* lead. 
1> the Hon. Sault and Oaai ef fttpmtnt^iixs in 

OoKTot Court OfMnMnf, Jan. 1811. 
Xka mndanined, an iababilaot aid fmbokltr 
Vk camny of MiddlMU, be» lean ta addn^s 
Mr Honorable Bodie*, as Ihe Urand loqaMi and 



a (nWeel of vt-rj liiajk ci 
atrV, and to hU felbw ci 



ii CoainonwealUi, 

u oftlie oouDiyDf 

The lawa of the CnnaonwviJtb ha*e pointed 
t with RufficHBt precieioD tlie Cee* and conpen 
ioDs wMcb officer* are to reoein raraerriw^ 
idered in iheir oficialeapanqi, ■x* baTegaatd 
afainetikiianioB by iKCqnmrjr amlut*, as 
II aa by Tendering ofGcen guilty of muconduct, 
ftiiitratioD,Bnk4ecttoimpeachlDej1taBd 
noffice. Itii DanerordFEpr^ni, 
1 aver be foand neceuai^ to rraoK te 
ir redresB or renioiil of grieiancei, 
il is conlidenily believed, that the fees eaub- 
ed by law are no baROrable campeoBalioa for 
■emces to wbicb they are annexed, and ibM 
re ate oea, well qullfied I» fill all paUic offi- 
■ of coo niich honeHy and iniegrity U <c«eivB 
addiiion to the leKol feei. Bm so nuBeraas 
! bent tbe iamiDtie* of inal-adi»bii>trBUDD in 
particalar, wiihin the knowledfe lad txffeti- 
! of ibe uadsiwcned, in the penon trbo hna 
SHed the office of Judge ofl^DbBae of Will*, 
for the CoonQ of JdidtllcMX, (hu he feek ' 

^^^;^' '-'-"" 



b«v oAea in iht Morae 

of nnaan ftorlalitv all the eXatai and wt^Ub ia 
Ae C^aty, past through the hand! of eieenton 
end adminuUalora, hoai ailea il fills la Ae IM of 
nea anaccaaUMoed to tke manigeawDt of Ileal 
coBcanu, and »n»oaad lo impcijtiani ; botr a&a 
Id Kidowi and orphaui, the pecaliar objecla of 
tendarness, compaMion and benefirence, il ia eii- 
deiilli af the higheat imtmriaace thai he win fills 
IheaaeaorJudfeofProbate, bc.ahaaldbe, not 
only a peraaa of anitthlediaiositii 
ing luaoners, and unwrariad pall* 



rity. To sncb a cha 
finia, aod ii> realy l< 
bent of that office fora 



ilance. but alaoof 



I a 4Hti]ile» cDmian 
veiled sxorbitant (i 

LfevEolitaiy iaslj 



It ia mtttter of general piactiee. Il i* notorioua, 
that the oidinnry fees, pnid for the sctdeneatof 
estatea in tbe rrobale office m this couD4, are 
more diaa twice Ibe nusa allowed by taw. This 
misconduct and naliidaiiiliMnUton, ti 
MtheopioioBafthe undersigiicd to be 
dored widraM coBplual, lie ^edpea fa 
gubsUintiate, whenever requested by di 
lallioriij. Wherefore hepraysfhatei--- 
he takeo, either by imjieachiDefli, or 
holh braEcbesoftbe Lemlaluretolbe Eiec< 



SAMPSON WOODS. 
Tbe farefaing petilbn was referred to 



THuitaiiAT, Feb. I. 
Tba craniaittee to wliom was leferted th* 
PetitioBof Sampson Woods, rupecting the 
miscanduct and mal-adntinlstration of lit* 
Judge of Probaleof ihe Count; of Middlt- 
sex, leportedattAieueatnf the facts proved 
before sudcoranutt^e, togetlwr fritti liW Ul- 



TRIAL OF JUDGE FRESCO TT. 



I 



Resolved, That it is the duty of this House, || 
as the grand inquest of the people of this | 
Commonwealth to cause James Prescoit 
, Esq. Judge of Probate for the County of 
Middlesex, to be impeached of misconduct 
and maladministration in his said office, as 
disclosed in the evidence submitted to this i 
House. 

Resolved, That this House do proceed to 
impeach the said James Prescott Esq. of mis- 
conduct and maladministration in his said 
odice, at the Bar of the Honorable Senate of 
this.Commonwealth. 

The report was read and made the order of 
the day for tomorrow at 10 o'clock. 



IN SENATE. 

Friday, Feb. 2. 
Messrs. King and Lincoln^ a committee, of 
the Hon. House, came up and stated that 
they were appointed to come to the bar of 
the Hon. Senate in the name of the House of 
Representatives, and all the people of the 
Coitmonwealth of Massachusetts,to impeach 
James Prescott Esq. Judge of Probate of 
the County of Middlesex, of misconduct and 
maladministration in his said office, and to 
acquaint the Hon. Senate that the House of 
Representatives will, in due time, exhibit 
particular articles ef impeachment against 
him and mdcegood the same. And the 
said^committee did demand that the Hoa. 
Senate should take order Ibr the appearance 
of the said JamesPreseott, Esq. in answer 
the said impeachments. 

It was ordered that the message be refer- 
red to Messrs. Varnum, Williams, and Ly- 
man. 

Mr. Varnum mad% the following report 
which ivas adopted, and Ihe House of Repre- 
sentatives notified accordingly. - 

Whereas &c. [reciting the facts arove 
stated.] 

Therefare Resolved, That the Senate will 
take proper order thereon, of which due no- 
tice shallbe .given to the House of Represen- 
tatives. 

Resolved, That a message from the Sen- 
ate now go to the House of Representatives 
to inform (hem of this resolution. 

Ordered, That the Hon. Mr. Varnum, be 
charged with the aforesaid message — [Mr.Y. 
reported that he had performed the duty as- 
eigned him.] 

Messrs. Varnum, Witiiams and Lyman, 
were appointed to draft rules and regulations 
for the Senate, during the trial. 

The Secretary was ordered to summon 
Judge Prescott to appear at the bar of the 
Senate on Tuesday the eth day of Feb. at 11 
o'clock A. M. to answer the charges which 
will be exhibited against him by the House 
of Representatives. 
Mr. Williams was charged with a message 



to inform the House of Representatives of 
this order. 



HOUSE OF REPRESENTATIVES. 

Friday, Feb. 2. 

The report of the committee on the comphiint 
against James Prescott, Esq. Judge of Probatt 
for Middlesex County, was re^d and accepted,* 
and the resolves reported by the commiuee were 
passed. 

Wfaereopon, it was ordered that Messrs. King 
and L. Lincoln be a committee to go to the Hon. 
Senate, and at the Bar thereof in the name of the 
House of Representatives and of all thcf people of 
the Commonwealth of Massachusetts, to impeach 
James Prescott, Esquire, Judge of Probate for the' 
County of Middlesex, of misconduct and malad- 
ministration in his said office, and to acquaint the 
Hon. Senate that the House ol Representatives 
will, in due time, exhibit particular articles of 
impeacbment against him, and make good the 
same. 

Ordered, That the committee do demand that 
the Hon. Senate take order for the appearance of 
the said James Prescott, Esq. to answer to the said 
impeachment. 

Mr. King, of the committee appointed to pro- 
ceed to tlie Hon. Senate, reported that the said 
committee had performed the service assigned to 
them, by impeaching James Prescott, Esq. Judge 
of Probate of the County of Middlesex, and by 
demanding of the Hon.Stenate that they ioke order 
(or the appearance of the said James Piescott to 
answer to the said impeachment. 

Messrs. King,ofSa1em,L.LincoIn, of Worcester, 
Dutton, of Boston, Baylies, of Bridgewater, and 
Fay of Cambridge, were appoinled a committee, 
to prepare and report articles of impeachment j 
witn power to send tor persons, papers and reeoids. 

A message was received from the Senate, in- 
forming the House that the Senate would lake or- 
der for the impeachment ef Judge Prescott. 

Adjourned to 3 o'clock this afternoon. 
JIFTERJfOOJf, 

The Hon. Mr. Williams came down with a mes- 
sage from the Hon. Senate to inform the House 
tliat they had directed their clerk forthwith to issue 
a smnmons to James Prescott, Judge of Probate •f 
wills, 4bc. for the County of Middlesex, to appear 
at the Bar of the Senate on Tuesday the sixth day 
of February, current) at 11 o'clock in the fore- 
noon, to answer to such articles of imjpeachment 
for misconduct and maladministration m the said 
office as may then and-there be exhibited against 
him by the House of Representatives, in behalf of 
all the people of this Commonwealth. 

Ordered, That Messrs. L. I<iucol% Taft, Gray, 
Sibley, and Whitman, be a committee to wait upon 
his excellency the Governor, and inform him of the 
impeachment by this House of James Prescotti 
Judge 'Ol Probate for the County of Middlesex. 



IN SENATE. 

Saturday, Feb. 3. 
The committee appoinled to prepare ^nd report 

g roper rules of proceedings, to be observed by the 
enate, in the case of James Prescott, Judge of 
Probate, Uc. repoited in part the following rules, 
which were adopted by the Senate, viz. 

Ordered, Thatwhen the Senate siiall receive no- 
tice from iite House of Representatives tlvat mana- 
gers are appointed on their part to conduct the im- 
• peachment against James Prescott, Judge of Pro- 
bate, &c. and are directed to carry to tl»e Senate 
such articles of impeachment, tlie Senate ^vill, 
forthwith wceive the managers for the purpose ef 



TRIAL OF JUDGE FRESCOTT. 
[ nHibitin; iha uticlMoriadiimpeachnieal agree- 



■>t» 



...jDlhe niBiiHgrnorihe impeachrqeBi ahall 1 
I igtroducedto Ihe Qarof Ihn SeDBte.iud (hall ha' 

Sified ihnl the; uw rea^ to eihibil inch an 
of iupaachneiit, tfa* Frsiidcntol (he Sena 
Aill direct prochipMion to be Dude as folloit 



Acreeablj to thi aforeMid ordtra the mw 
agers on the part of the House of Represen- 
tativei, yi ' " ■ 



John GleJi Kihb, Leti Lin- 

--^,, WlLI-liM BATLIlS.WABReil DoT- 

Toit, Samuel P. P. Fat, Lxhuel Shaw, 
and Shekman Leunp, Esquire*, were ad- 
mitted ; and Mr. King the Chairman an- 
nounced "that they were the managerj in- 
structed bj the House of RepreeentatiTes to 
exhibit certain articles of iuipeachment a- 
gainst James Preseott, Esq, Judge of Pro- 
bate fcc. for the County of Middlesex." 

The managerj were requested by the Pres- 
ident to take seats assigned them within th* 
bar^nd the messenger was directed lo maka 
After trhichthe articles shall he exhibited, , proclamation, which he did in the manner 
.^ .h.... .h. D — ij=». »r .>.„ a...... .i,,it I an^ form heretofore prescribed. 



Htarye! Htarye! Htarye! 
" All persons are commanded to keep si- 
lence on pain of imprisonment, while the 
Grand It)quest ofihis Comntonwealth is ex- 
hibiting to the Senate articles of impeach- 
ment uainst James Prescolt, judge of Pro- 
bate of Wills, be. fat the county of Middle- 



and then the President of the Senate shall 
inform the managers, that the Senate will 
take proper order on thesubjf-' -' "'■' '— 



of the 
peachment, of which due notice shalLbe giv- 
en to the Heuse of Rapresentativei. 

The President of the Senate shall direct 
all necessary preparations in the Senate 
Chamber, and a|l the forms ef proceedings 
*bile the Senate aresitling for the purpose of 
ItyinK (he impeachment, and all forms during 
theirialiDototheiwise specially provided for 
by the Senate. 

BOOSE OF REPRESENTATIVES. 
Saturdat, Feb. 3. 

Mr- Kind, ohninnan of the rommiHee lo prepare 
■Ttideaor impeach meal against James FrescOLt, 
ripened Iheaame, which weie read and ordered 
in lieODiheiable. The Clerk was directed la 
niue KTea niannscript copies to be made for ihe 
VK of the managere herealtsr to be chosen hy 111 is 

Hr. liacoln, chairman at the committee ap- 
ftaUtd la inform hia ExceJIency the Go>ernar, of 
■be iapeachmejii uf Jamoi PrWicoit, Judge, be. 
reported that ihs committee had pertormed the 



IN SENATE. 

MoNDAT, Feb. 5. 
Mt, Tydar, of Boston, came up with a 
meuage from the Hon. House to inform the 
Seaate that managers have been appointed 
bjthe House of Representatives to conduct 
ihe impenchment against James Prescott 
Kh). Judge of. Probate &ic. for the County 
of Middlesex ;' and have directed the said 
minagers to carry to the Senate the artiele^ 
agreed upon by rhe House, to be exhibited 
in maintenance of the impeachment against 
die said James Prescolt. 

Ordertd, That the Senate will be ready 
liirthwith to receive articles of impeachment 
agiinst James Prescott, Judge of Probate 
fcc.for the County of Middletex, to be pre- 
Mtited by the managers appointed by the 
I House of Representatives. 

The Hon. Mr. Williams was charged 
with a message to notify the Hon. Houee ac- 
cordingty. 



Afler whtcb the managers rose, and Mr. 
King their Chmnnaa read the articles a»fol- 



saTd James Frescolt, Esq, Judge as aroremid, on 
Ihe fanneenlh daf of Ociobcr, A. D. 1»16, at bii 
office in Groton, in said eountj,aBd not at any Pro- 
bale Court held according to la'Y, did decree and 
erait letters of admioiiiraiion, on the estate of 
SaUianiel Lakia, to one Abel Tarbell, Esq. nnd- 



:■> andthe said Pretcondid 
Iv and corniplly, demand and 
ell, fer Ibe buiinsEs aforesaii 



laid Prescstt did, then end 
and deliver to said Tarbell 
hich said li 



pa^d, alchough by nud Tnrbell iherelareqnesled*. 
And diat said PreKoUatterwards, during and upon 
thewtllementof taidesUiW, did wilfolft and cor- 
ruptly, demand and recei»e, of and from said 



has been guilty of misconduct : 
lion i« his said office, herein lo 
That the Mid James Fi - 
aforesaid, on thetwanly-ni 
18l8,at his office in Groton, it . 

not at any Probate Court held according to law, 
did-decreeandaraot letters of guardianship, upo». 
■nd over John F. Shepawl, a Bpendihnft, aad John 
Shepard and Francis Shepartl, persons non com- 
po.mE»tis,tooneLemuerParker, Esq. and did 
thereupon issue warranU to apprwse the «la(e of 
Ihe wanh aforenamed ; aud thattha said rresmtt 
did then and ihere, wilfully and corruptly, de- 
mand nod rereiv. of said Parker, as the f^es of h,j 
said offic*, for said letters of guarriianship ani 
warrants of appraisemeal, other and greater feen 
dian are bylaw allowed therefor, to wii; the Buat 
Prescott, Esq, 



Tliatsaid James FtescoH, Esq., 
SBid,onlheseconddayofAug.A.D. 
office, in Groton, »fore!nid,and noi 
CouH lield according to law, did d( 



Esq. JuiIe* as afore- 
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and the said Prescott did, then and there, wilfully u 
llnd corruptly, demand and receive, of said Admin- I 
istrator, as and for the fees of his said (^ee, in the * 
business aforesaid, oirhar and greater fees than are 
l^ law allowed therefor, to wit : the sum of five 
dollars and seventy cents. And that the said 
Frescott,onthe nineteenthdayof said August, at his 
said office, in Groton aforesaid, and not at any 
Probate Court held according to law, did receive 
tha said administrator's return of the inventory of 
•aid Eaute, and, then and there, did decree and 
grant a Commission of Insolvency^ upon the es- 
tate aforesaid ; and the said Prescott did, then and 
there, Wtlfully and corruptly receive from said Dix, 
other and greater feen than aie bylaw allowed, for 
the basiness aforesaid, to wit : the sum of thirty 
nine dollars and two cents. 

Art. IV. That the said James Prescott, Esq. 
has been guilty of misconduct and^ mal^adminisira- 
tibn in his said office, herein, to wit : 

That the said Prescott, Judge as aforesaid, on 
the fifteenth day of Aueust, A. D. 1818, at bis 
said office in Groton aforesaid, and not at any 
Probate Court held according to law, did decree 
and grant Letters of Administration, upon the es- 
tate of one Simeon Brown, to Joseph Butterfield. 
and did thereupon Issue an order of notice* ana 
did then and tnere grant a warrant to appraise 
the estate of said Brown ; and that said Prescott 
did then and there, wilfully and corruptly, de- 
mand and receive, of said Butterfield, for the 
basiness aforesaid, other and ^ater fees than are 
by law allowed therefor, to wit : the sum of six 
dwUars. 

Art. V^ That the said James Prescott, Esq. 
basbeen guilty of misconduct anc^pnal-administra- 
tion in his said office, herein, to wit : 

That the said Prescott, Judge as aforesaid, at 
his said office in Groton, and not at any Probate 
Cenrt held according .to law, did decree and grant 
IiCtterB of Administration upon the estate of one 
Shubael C. Allen, to the widow of said Shubael. 
and did thereupon issue an order of notice, and 
did then and there grant a warrant to appraise the 
said estate, and that said Prescott did, then and 
there, wilfully and corruptly, demand and receive 
of and from said Administratrix, other and great- 
er fees than are by law allowed for said business, 
to wit: the siim of five dollars; and that the said 
Prescott did, thereaftervrards, during and upon 
the settlement of said estate, wilfully and corrupt- 
ly demand and receive of and from one Peter Ste- 
vens, the Agent and Attorney of said Admiuistra- 
trix, and in her behalf, other and greater fees 
than are by law allowed, to wit : the sum of 
thirty five dollars and sixty five cents in the whole. 
Art, VI. That the said James Prescott, E»q. 
has been>^uilty of misconduct and mal-adininistra- 
tion, in his said office, herein, to wit : 

That the siid Prescott, then being Judge as 
aforesaid, on the twenty tlilrd day of May, A. P. 
1B05, upon the application and retainer of one 
Jonathan Loring, tor and in behalf of one Mary 
Trowbndge, did engage himself as the attorney 
of said Mary, to procure by the process of law, 
in the Probate Court for said county, an assign- 
ment of the whole of a certain real estate, of whici) 
said Mary, and the. sister of said Mary, were sci?ed 
as coparceners,tobe made to said Mary,and tiiere- 
afterwards, |>eing and continuing attorney to said 
Mary as afotesaid, and being and continuing Judge 
as atoresaid, en the said twenty third day of May 
1805, did, in his said office of Judge of Probate, 
decree and grant a warrant to appraise, and, pur- 
suant to law, to assign the whole of said estate to 
said Mary, if the same could not be conveniently 
divided. And the said Prescott, than continuing 
and being Judge as aforesaid, did thekafterwards 
ualawfaliy, wilfully, and corruptly, demand and 



receive, of and from the said Loring, the sum of 
fifty dollars for his advice and assistance in the 
business aforesaid. 

Art. VII. That the said James Prescott, Esj, 
is guilty of misconduct and^ mal-administratioa in 
his said office, herein, to wit i 

That said PreseoU, being Judge as aforesaid, at 
a Probate Court at Concord, m said county of 
Middleswt, on the 7th day of June, A. D. 1815, dii 
then and tnere advise one Samuel Whiting, Esq. 
in and about the settlement of his accounts as 
Guardian of certain Wards, and did then and 
there as the Attorney of said Whiting give him 
directions therein, and that the said Prescott did 
then and there for his services as attorney in the 
business ndforesaid, unlawfully and corruptly, de* 
mand and receive of said Whiting the sum of 
fifteen dollars, and did then and there in his said 
office of Judge as aforesaid, charge and allow in 
the account of said Whitinjgwith his said Wards, 
said sum of fifteen dollars for "advice and assis- 
tance about preparing this and other accounts and 
papers.*' 

Art. VIII.' That the said James Prescott, 
Judge as aforesaid, has been guilty of misconduct 
and mal-administration in his said office, herein, to 
wit: 

That at a Probate Court, hoiden by said Judge 
on the 11th day of November, in the year of our 
Lord one thousand eight hundred and eiditeen, he 
directed, and advised with one Josiah Ciosly, as 
the Attorney and Counsel of said Crosly, concern- 
ing the setdement of a certain account, then and 
there to be settled by said Crosly, before the said 
Judge, and then and there demanded and received, 
of and from the said Crosly, the sum of Two Dol- 
lars for his professional advice and assistance, as 
the Attorney and Counsel of said Crosly, and 
thereupon added the said sum to said Crosly 's ac^ 
count, and in his office of Judge decreed the same 
to be allowed to him accordingly. 

Art. IX. That the said James Prescott, Judge 
as aforesaid, has been guilty of misconduct and 
mal-administration in his saidoffice, herein, to wit; 
That on the thirtieth day of December in the 
year of our Lord one thousand eight hundred and 
nineteen, the said James Prescoti, being Judge as 
aforesaia, at Cambridge, in said county of Middle- 
sex, upon the retainer of Josiah Crosly aforesaid, 
who was then and there administrator of the estate 
of one Jonas Kendall, deceased, advised with and 
directed the said Crosly concerning the settlement 
of said estate, and as Attorney and Counsel to said 
Crosly in the business aforesaid, demanded and re- 
ceived of and from said Crosly the sum of Two 
Dollars. 

Art. X. That the said James Prescott, Judge 
as aforesaid, has been guilty of misconduct and 
mal-administration in his.saia office, herein, to wit: 
That the said Prescott, on the Istclav of January, 
in the year of our Lord one thousand eight hundred 
j and twenty-one, at Groton, in said county of Mid- 
I dlesex, did advise with, and direct one Peter Ste- 
vens, as attorney and Counsel to said Stevens, upcn 
the subject of an administration on the estate of the 
Father of said Peter, then late deceased, and did, 
then and there, demand and receive, of and from 
the said Stevens, for Ins professional advice and 
directions to the said Stevens, and as bis Counsel 
and Attorney as aforesaid, the sum of Two Dol- 
lars, 

Art. XI. That the said James Prescott, Judge 
as aforesaid, has been guilty of misconduct and 
mal-administration in his said office herein, to wit : 
That the said Prescott, at a Probate Court, held 
at Woburn, in said county, on the twenty-ninth day 
of April, in the year of our Loid one thousand eight 
hunared and eighteen, then bein^ Judge as afore- 
said, gave to Josiah Locke, as admiuistiuior of the 
I 
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eitate of Josrah Locke deceased* and to Benjamin 
IVyman, acting as attorney to said ndministratory 
certain advice and instructions^ relative t« the 
■econd account of administrationf which was then 
and there to be settled, by which the said adminis- 
trator mi^ht correct a mistake which had occarred 
ia a previous partial distributioaof said estate ; and 
the said Prescott did, then and there> wilfully and 
corruptly, demand and receive of and firom said 
Locke, adminis^tor as aforesaid, for his said ad- 
vice and assistance to said Locke,and asbis counsel 
and attorn^ as aforesaid^ the num of five dollars. 

Art. XIL That the said James Prescott, Judge 
IS aforesaid, has been Kuiltv of misconduct and 
aial-administration in his said office, herein, to wit: 

That at a Probate Court holden bythf said Pres- 
cott, on the twenty-nintli day of June, in the vear 
q( our Lord one thousand eight hundred and fifteen 
at Framineham, in said county of Middlesex, one 
•'Alpheos Ware, who before had been, and then was 
guardian of one Jotham Breck, a person mm com- 
pos tneniis* was about presenting his account of his 

Siardiansaip of his said ward for allowance, and 
ereupon a controversy arose between the said 
Ware and one Natiiao Cl rout, who, as one of the 
Overseers of the Poor of the town,in which the said 
Brock had his settlement, aticnded the 'said Court 
to examine said accountSircspectingsomepropeity 
belonging to tlie ward of said Ware, and theicupon 
the said Prescott, overhearing the conversation be- 
tween the said Ware and the said Grout respecting 
the said ward*s estate, proposed to advise and in- 
struct them therein; and thereupon the said Pres- 
cott, being then and there Judge us aforesaid, did 
advise viui and direct the said Ware and the said 
Grout concerning the settlement of the account 
aforesaid, and the interest and estate of the said 
ward, and the guardianship of the aforesaid Ware j 
and the said account tliercafter on the day afore- 
said, was sworn to by the said Ware, and was ex- 
amined, and with the consent of said Grouty was 
allowed by the said Judge : and the said Prescott 
then and tliere first denianucd of said Grout, as fees 
for advice and counsel as aforesaid, the sura of five 
dollars — and upou the refusal of said Grout to pay 
the same, the said Prescott demanded the same of 
the said Ware — and the said Ware objecting to the 
payment thereof, the said Prescott then and there 
proposed to said Ware, that if he would pay the 
said sum of five dollars,ne would in his said offace of 
Judge, insert and allow die same to the said Ware 
in his said account of guardianship, then before 
sworn to, and with the consent of said Grout, al- 
lowed by the said Judge. And the said Ware then 
and there still objecting thereto, because the said 
account, allowed, had been cunsnited to by the 
aforesaid Grout, acting as Overseer of the Poor 
as aforesaid ; the said Prescott insisted upon the 
payment therof, and to overcome the objection of 
the said Ware thereto, stated to the said Ware that 
'* the Overseers need know nothing about it !" And 
the said Ware then and thore, upon the urgent and 
repeated demands of the said Prescott and upon 
his proposition to insert the siunc charge in the 
guardianship account aforesaid, and to allow the 
same without the knowledge of the said Giout. did 
pay to tlie said Prescott, the said sum of five dollars 
Aud thereupon the said Prescott did in»<ert by in- 
terlineation} a charge of five dollars, for the money 
fo paid to him as aforesaid, in the guardianship ac- 
count of said Ware, and did pass aud allow the 
same accordingly, 

. Art. Xlli. That the said James Prescott, Judge 
as aforesaid, has been guilty of nuscoiiduct aiul 
maladniiuLstrution in his said otfirc, Itcreiu, to nit ; 
That holding aud exercisinc; the otidce of Jud^e 
of Probate, as aforesaid, he became, al^l was, the 
attorney and couuselof oncSus;inClapp,a:lministra- 
trix of the estate of one Jeremiah Ciapp, dqccas- 



ed, about and concerning the settlement of said es- 
tate : and on the second day of November, in the 
year of our Lord one thousand eight hundred and 
nineteen, the said Prescott did, as attorney and 
counsel of the said administratrix, advise with and 
direct herrespecting her administration of tlie es- 
tate aforesaid : lUM then and there, did demand 
aud receive, for bis fees as counsel and attorney of 
said administratrix as aforesaid, the sum of thre« 
dollars. 

Art. mV, That the said James Prescott, Judge 
as aforesaid, has been guilty of misconduct and 
maladministration in his said office, herein, to wit : 
That being Judge as aforesaid, he became, and 
was, the counsel of one John Walker, administra- 
tor on the estate of one John Walker, deceased, 
and on the first day of April, iii the year of our 
Lord dne thousand eight Iiundred and fifteen, did 
advise with and direct the said administrator re- 
specting his administraUon on said estate, and did 
oemand and receive as fees therefor, of and from 
said administrator, the sum of five dollars, and the 
I said Prescott, being Judge as aforesaid, on the first 
day of June, in the year of our Loid one thousand 
, eight hundred and sixteen, did further advise with 
'■ and direct said administrator, and as his counsel 
j and attorney of and concerning his administration 
; on said estate, and did demancfand receive, as fees 
therefor, of and from said administrator, other and 
further sums of money, amounting in the whole to 
the sum of fifteen dollars, and th'i said Prrscot^ 
being and continuing Judge as aforesaid, on diveis 
, days and times, between we said first dsiv of June 
aforesaid, and the seventeenth day of May neyt 
i after, did, as counsel and attorney of said <'idmin- 
i isirator, advise with and instructhim in the further 
I administration of said estate, and fur his fce«, for 
j his advice and instruction andcounsei as aforesaid, 
! the said Prescott did demand and receive, of and 
from said administrator, other large sums of money, 
to wit, in the whole, tlie sunt of on«. hundred .and 
twenty doUai-s ; and the said Prescott there after 
in his office of Judge of Probate, did allow all the 
j aforesaid sums to the said John Widker, in the set- 
j tiement of his administration of the estate afore - 
i said, 

1 Art. XV, That the said James Prescott, Esq. 
j Ivis been guilty of misconduct and nial-administra- 
! tion in his said office herein, to wit :— 
I That in Pecember, in the year of our Lord one 
thousand eight hundred and fourteen, at a Couit 
of Probate holden by the said Prescott at Cam- 
bridge, one Amos Wood being there for tlie pur- 
pose of aiding his sister, who had been appointed 
Executrix ofthe last will of her husband, Jonas 
Adams of Lincoln, the said Prescott permitted him- 
self to be retained, and did act as Attorney of the 
said Executrix, in advisfing with and directing her 
in relation to her liability as Exccutrixfor the sup- 
port of a person, who was supposed to be charge- 
able upon the Estate, and dicl then and there, de- 
mand and receive, ol and from the said Wood the 
sum of five dollars, for the advice so given ; and 
that afterwards, to wit, in May, in the year of our 
Lord, one thousand eight hundred and tifteen, the 
said Wood being in the office of the said Prescott, 
in Groton, tho said Prescott further directed and 
advised, as attorney, in the maiter aforesaid, and 
thereupon demanded and recei ved ofthe said Wocd 
the further sum often dollars ; and aiterwaids, to 
wit, in the year of our Lord one thousand eight 
hundred and sixteen, the said Executrix presented 
her account for allowance to said Judge, wherein 
was charged the said sum of fifteen dollars, paid 
as afcresaid, which said account was then andtlu i^e 
: apjKoved and allowed by the said Judge. 
j And the said House o I Representatives, saving 
j to themselves by protestation the liberty of exhil - 
iting at any time hereafter any other articles of ;.c- 
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cusation or impeachment against the said James 
Presoott, Esq. Judge as aforeaaid, and also of re- 
plying to the answers which be mi^ make !• the 
i;npeachment aforesaid, and of offering proof of 
the premises and of every part thereof, and of any 
other accusation or , impeachment which may be 
exiiibited by tlirm, as the case may require ; do 
demand, that the said James Prescolt, Judge as 
aforesaid, be put to answer all and every of the 
premises, and that such proceedings, examination, 
trial and judgment) may be thereupon had and 

f;iven, as aie conformable to the Constitution and 
aws of this Commonwealth ; and the said House 
of Representatives are ready to offer pro«f of the 
- premises at such time as the Senate of the Com. 
monweahh of Massachusetts may order and ap- 
point. 

The President then notified the raanngers, 
that the Senate would take proper order on 
the subject of the impeachment, of which 
due notice should be given to the House of 
Representatives. 

The managers delivered the articles of 
impeachment at the table and withdrew. 

The committee appointed to prepare and 
report proper rules of proceedings to be ob- 
served by the Senate, in the trial and im- 
pieachment of Judge Prescott, reported the 
following rules in addition to those hereto- 
fore adopted, which were read and adopted, 
viz. 

Ordered^ Fourth, That the President of the 
Senate be authorized to direct the employment of 
the sheriff of Suffolk or any person or persons, 
during the trial of the impeachment ot James 
Prescott, Judge of Probate of Wills, ^c. to dis- 
ciiarge such duties as may be prescribed. 

5. At the time appointed for the return of 
the summons against the said James Prescott the 
I(*snslativc business of the Senate shall be susp«(i- 
dc"d, and the clerk of the Senate shall administer 
an oath to the returning officer in the form follow- 
i.icr, viz: — "You A. B. do solemnly swear that the 
return made and subscribed by you, upon the .pro- 
cess i.ssued on the day of by the Senate 
of this Commonwealth against James Prescott, is 
ipuly made, and tliat3[ou have performed the ser- 
vice as therein described. So help you God." — 
Which oath shall be entered upon the records. 

6. The person impeached shall then be cal- 
led to appear and answer the articles of impeach- 
ment exhibited againsWhiro. Jf he aopears, or 
any per:»on for him, the appearance Khali be recor- 
ded, stfding particularly,in>y himself,or if by agent 
or attorney. If he does not appear either nereon- 
aily or by agent or attorney, the same shall be re- 
^. ded, and such further process shall be there- 
upon issued for his appearance, and such further 
proceedins^s had as the Senate shall direct. 

7. At the time appointed for the trial of the im- 
pj^arhracnt the Legislative business of the Senate 
s'.iali l)** suspended, and the clerk shall administer 
to the President the oath prescribed to be taken in 
such cases, bv the constitution of this Common- 
wealfli. The President shall then administer the 
same oath to each Senator present. 

8. A message shall be sent to the House of 
Representatives to inform them that the Senate is 
ready to proceed upon tho trial of the impeach- 
ment of the said James Proscott in tlie Senate 
f.hambf r, wiiich chaml)Cr is prepared with ac- 
commodations for tlie reception of the House of 
Representatives. 

9. Cennsel for thn party impeached shall be 
adinitled Jo appear and be heard upon the Iridl. 



10. AH motions made by the parties or their 
counsel, shall be addressed to the President o^ th« 
Senate ; and if he shall request it, shall be com- 
mitted to writine and read at his table, and all de- 
cisions^pon such motioas shall be had, after hear- 
ing the parties, by ayes and noes, without debate^ 
which thall be eatered upon the records. 

11. Witnesses shall be sworn in the following 
form, to Wit, '< you solemnly swear (or affirm ; as the 
case may be) that the evidence you shall give in 
the case now depending between the Common- 
wealth of Massachusetts and James Prescott, shall 
be the truth, the whole truth, and nothing but the 
cruth,<-'So help you God," (or ** this you do under 
the pains and penalties of perjury,*'as the case may 
be) which oath shall be administered by the Clerk. 

12. Witnesses shall be examined by the party 
producing them, and cross-examined in the usual 
form. 

13. If a Senator is called as a witness he shall be 
swom» and fftve his tesumony standing in his place. 

14. If a Senator wishes a (question put to a wit- 
ness, it shall be reduced to writing, and put by the 
President. 

15. Subpoenaft for witnesses shall be issued by 
the Clerk of the Senate, upon the application of 
the managers of the impeachment, or of the party 
impeached} or his counsel, in the following form, 
to wit \ 

T0 Greeting. ' 

You and each of you, are hereby commanded to 
appear bef6re the Senate of the Commonwealth 
of Massachusetts at their Chamber in Boston ; — 
then and there to testify to your knowledge in the 
cause which is before the Senate in which the 
House of Representatives have impeached 
Fail not. 
Witness 
President of the Senate of the Common^vfealth 
of Massachusetts, at Boston, this day of 

, in the year of our Lord , and of the in- 
dependence of the U. S. of America the 

Which shall be signed by the Clerk of the 
Senate, and sealed with their seal. 

16. The form of direction to the Sheriff for the 
service of the subpoena, shall be as follows : 

The Senate of tfie Commonwealth of Massachusettf 
(l.s.) To the Sheriff of the County of or 

either of his deputies. 

You are hereby commanded to serve and return 
the within subpoena, according to law. Dated at 
Boston this day of m the year of our 

Lord, . ) Clerkof the Senate. 

17. The form of Jany summons which may be is- 
sued, directed to the person impeached, shall be as 
follows, to wit : 

Commomceahh of Massacliueetts, ss. 
The Senate of the Commonwealth of Massachu- 
setts 
To - Greeting 

Whereas, the House of Representatives ot this 
Commonwealth did, on the day of ex- 

hibit to the Senate, articles of impeachment a- 
gainstyou the said in the words following, viz, 
and did demand that you the said should be 
put to answer the accusations as set forth in said ar- 
ticles ; and that such proceedings, examinations, 
trials and judgments, nii^ht be thereupon had, us 
are agreeable to law and justice 

You the said are therefore summoned, 

to be, and appear before the Senate of this Com- 
monwealth at their Chamber in Boston f6n the 
day of , then and therefto answer to tlie said ar- 
ticles of impeachment, ana then and tbcre to abide 
by, obey and perform such orders and judgments 
as the Senate of thisCommonwcialtli shall insikc m 
I he premises according to the Constitution and 
luvvs of this Commonwealth. 

Hereof you are not to fail— Witness 
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pKiident of ibe Smiate ihcnof, u Bcxton, lbi« 
<Uv of in the tcbt of <uir Lord 

Which iDiUDDiu stull be upied br llic ClMkof 
ibe Saula, atul seitled wiili iheir seal lad arrred 
tn tbe or by uicb other peiwa u Ihe Senalr 

tull necidlf ai^iatfor ihBlpurpoie, whuahall 
mrve the ume paranot to ibe ifircctiou giicm in 
the form oeM fallovinp. 

1>. A precepi ■hall M taiontd oo nid writ of 
nmiaona id dw form following, iji : 

CmiMmBailhi^MatiachtiMUa, ti. 
The Saul* of ihe ComaMinocalih of Manacbo- 

Tn Greeting. 

Tod tn herebv comnanded to ddiicr lo and 
levre.wiih irtobefoud, airveaiMJnitentd 

eoBvofthe witkiawrit of sammom, together with 
a Ilk* copy ^thia precept, ahewiog lum both ; or 
in cue be caDint with connenieiKa M found, ]«H 
art' lo Icnve InM and atteited copie* of the nid 
lumiiions nnd precept, at hii usual place of reai- 
deocr, and in whichsoever way you perfona the 
•criice, l(^t it he done at leaM itnys before the 
appear-mce day mentioned in uid writ of snm- 
■oai. Fail eol, and nake return of Ihii xfrit ut 
•uminoni aud precept, with your proceedinKt 
diareoB, endorwd, on or before the appearance 
day BcntioaBd in laid writof ninnnoni. 

Witness President of the Senate 

thereof, at BaatDn,tbii dsjof in liie 

year of our Lord, 

Which precept shall be tinned by the Clerk of 
the Scoale, aadiealed with their teal. 

HOUSE OF REPRESENTATIVES. 
MoND^r, Feb. 5. 

The articlei of impeachment against 
Jaraes Prescon Judge of Probate for Mid- 
dlesex Coiini; were read from the chair and 
were accepted. The House then proceeded 
to elect b; ballot, manager] to prcuecute the ' 
iropaacbment. The following eenilemea | 
were elected viz. Johs G. Kinq, Lxti Lin- | 
coLn, Wii.i.iiit Batlies, Wa&ksh Di;t- , 
TOR, Samuel P. P. Fay, Leudkl Shaw, 
and SBEKHAn Lelasd, Esquirei. 

Oriend, that the aiiiclei agreed lo b/ Ma 
House to be exhibited in the name of ihein- 
selvea and of all the people of this Common- , 
wealth, against James Preacolt Judge of Pro- , 
bate be. be carried to Ibe Senate, b/ the 
managers appointed to conduct the impeach- 
ment. 

Mr. Tudor was charged with a message 
to tbfl Hon. Senate to inform them mat the 
House had appointed managers to conduct 
the impeai^menL 

The Hon. Mr. Williams came down with 
a meuaga to inform theUouse that the Sen- 
ate were readj to receive ihe managers ap- 
pointed to conduct the impeachment. 

IN SENATE. 

TuESDAT, Fssrs. 
On motioD of Mr. Varnum, a message 
waa sent to inform (be House thai Ihe Sen- 
ate was about to organize itself Eis a Court 
for the trial of the impeachment against 
Jnd5« P leicott. 



COURT OF IMPEACHMENT, i 
Senate Chamber, Peb.e, 18S1.J 
CvmmmwtaitK vs. Jamt PnicoU, E$q. 
Judft of PnAatt, tfc. fir the County of 

Thii being the dajranienpd for Ihf retnm of the 
snnntoDs and for the iriM af James Preacnu.E'q. 
Judge of Probate, be. for the County of M rddle- 
tex^n Hn iinpeachinent preaenlfd sgiiins) him, by 
the jtepreseniiti«et af ihe peiple of MaHachu- 
telti fpr migconducl and mstadminislraiinp in of- 
fice— thft Clerk of the Senate mdmlnitierrd the fol- 
lowing oalh of office lu the Hon. John Phillips, 
Fiefi4enl,«»i 

••Tod dotolemnlvswearthnl in the irini of 
James Pretcott, Esq. Judge of Profaaie, be. for Ihe 
ConmyafMrddleaex, for nlsconducl and mniad. 
BiintslratioB in office, exprwssed in srticles of im- 
peacbmcat prasenled afBiast him by the Hon. 
HoDte orReprGsenlnlives, you (rill truly nud im- 
pariiai!^ try and det«nnine the cliBr|;e in qoesdoD, 
Bccotding la evidence — So help you God. And 
the sameostli nss admmislered lothesevemlmem- 
hers hereafter named, lis : Hod. J". B. Vsruun, 
William Gray, Israrl Bartlell, Jonn. Hunrwcll, 
•-'■- " Witlinmhi LeonaH M. Parker, Aaron 
'-' .Samuel Eastman, William 
Hcbari Clarh, John 
Thomus, Peter C. Bmaki, John Welti, Dudley 
L. Pickman, Step heu P. Gardner, Jona. H. Lj- 
Dinn.Jonn. D wight, Jr. Thonrns LonPley, Benj. 
SeynoMs, Lewis Bigelow, William Sullivan, Roh- 
crt Rantoul, Ebeacser Motely, John Riigglcs Jr. 
and William Bourne, Esquires 

An oHih was administered by the Prei^ideut to 
Samuel P. McCleary, Esq. for tho raiihful dis- 
charge of the office ol Clerk of the Court 10 which 
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vat read, logelher 
Mts^enger and his return Ihrrcuf Ihsi i 
left u true copy of the writ at the Benponden 
idence in Groion— sad the followinK oslh v 
miniitered to him by the Cierh of ihe Court 
"You.Jacob Kuhn, Messenger toiheC 
solemnly 9 wen r,Mhul the return 



and subscribed b^ ... 
the second day of Fehi 
of tilts Commonweah 
Esq. Judge of Probate 
diesex, is truly made, : 



ill, by th 



lic.f 



[>rthec< 
iiyuu 



tlierelD described. — iJo help 
you God." 

jAHKsPaucoTT.Eflq.ivas then called, who ap- 
peared with Samuel Hoar, Jr. Eou. as hiscounwl. 

The Speaker ot ihe House oflleprescaMlivC!, 
follou-ed by six of the managers, (Mr. Lincoln be- 
iugHbseni) and the other menit»n, entered the 
Seunte Chamber and took llie sfals flssignad 
iheni— the managers within Ihe circle of Scnaloi*, 
and the ellier members without the rirrlf, nt tt^- 
right oflhe President. The Lieut. Qoiemnr Dcd 
some of the Council likewise came in and looii 

The Respondent stood nl the bsr In front of i1:b 
President. The Clerk, by direction ofthc Prcu- 
deut, read the articles of JnipeachDieai ; and Ihe 
Respondent being s^knl whether lie wns gailqr 
■■■ -' ■.Euilly,declBredllialhoivaanolguillv. 



TJie Pre 



The Ri^pondent answered that 1 
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that the articles of impeaehment, whieh bad beea 
exhibited) embraced a period of about 16 yean- 
that they wera 15 in numbei^-«iid that these were 
so many distiaet and iode(>eDdent charges, re*' 
quiring as many distinct and independent answers. 

That the Respondent had no notice of the pro- 
ceedings aaainst him before Saturday last; and 
that it mi(|nl require some time for him l>oth to 
fMrepare his evidence and to investigate the law. 

It was impossible that after so long an interval 
he should be able to recollect at once all tlie facts 
which had been referred to in the charges ex- 
hibited against him. He must have time to in- 
quire into their truth-^te recal other facts connect- 
ed with these which might serve to explain them 
•—and to know whether they amount to an offence 
against the laws of his country. It was apprehend- 
ed that it would be iaiDossible for him during the 
present ses^sion of the Xegislature to employ and 
instruct Counsel suffieimtly in his defence, unless 
the session should be protracted to an unusual 
length. H^ hoped therefore that an early day 
would be assigned at the next session, for the res- 
pondent to msike answer, and procure his testimo- 
ny as to the facts. 

The President directed that .the motion should be 
reduced to writing. 

It was then read by the Clerk as follows, viz : — 
'* And now the said rres^ott moves the said Court, 
that the second Wednesday of the first Session of' 
- the next General Court be assigned as the day for 
him the said Prescott to appear, and give his ans- 
wers to said articles of impeachment, ana submit 
to a ti'ial on the same.'* 

The motion being read, Mr. King, as Chair- 
man of the Managers, said, that the object of the 
House of Representatives in preferring this Im- 
peachment was the attainment of justice, to the 
gentleman at the bar, as well as to the Common- 
wealth. It was not the wish of the Managers to 
press forward the trial to the inconvenience of the 
accused, and thev were desirous that ail reasonable 
time should be allowed him for his defence. The 
House of Representatives did not think it proper 
to interpose an opinion as to the length of time re- 
quested ill the motion submitted to the Court \ they 
considered it a question exclusively within the Ju- 
risdiction of the Cooili and would cheerfully ac- 
quiesce III their defdsion, 

The President informed the Respondent, that 
the Court would take time to consider his motion, ' 
and would be in session tomorrow morning at 11 
o'clock ', upon which the Respondent, the Maua- 

5ers, and tne Members of the Hon« House, with- 
rew. 

It w.*^ then moved that the chambers and galler- 
ies be cleared of spectators. 

Mr. Dwight thought that the proceedings being 
propeHv of a public character,spectators should be 
allowed to remain throughout the whole. 

Mr. Sullivan said, that there was a distinction to 
be observed ;-^that when the accused was present, 
and the trial was actually going on, the Court 
should be open > but that it should be otherwise 
when the Court were deliberating on the course 
they should pursue * — and he citea the precedent 
of Judge Chase's trial. 

Upon a vote being taken, the House was order- 
ed to be cleared. 

After silting about an hour with closed doors, 
the House was again opened to spectators. 

Mr.Sullivan moved that the Senate pass an order 
to prohibit the publication of the articles of im- 
peachment at present. Mr. S. supported his mo- 
lion by remarking upon the impropriety of sub- 
mitting the specific articles to public discus- 
sion before the Court were ready to investigate 
them, and urged the practice of other courts in 
dmilar caset. 



The President «aid tlie Clerk vras not au- 
thorized to furnish a copy of the articles. It 
s U Bi B ed aho to be the general sense of the Court 
that they ought not to be published^ although no ex- 
press oitler was passed on the subject. 

The Court was then adjourned te tomorrow 
momitfg at half past 10 o'clock. 

HOUSE OF REPRESENTATIVES. 

Tuesday, Feb. 6. 

Mr. King from the managers of the im-* 
peachment, reported that they had carried to 
the Senate the articles kc. 

The Hon. Mr. Varnum came down with 
a message to inform the Houm that the Sen- 
ate were about to organise themselves into a 
Court of Impeachment, for the trial of James 
Prescott Judge of Probate &cc. — that seats 
have been assigned for the managers, in the 
area opposite to the Chair of tlie President, 
and that chairs have been appropriated for 
the members of the House upon the right 
of the President. 

Ordered, that the House will this day at- 
tend the Hon. Senate upon the trial of. 
James Prescott, Judge of Probate, for mis- 
conduct and maladnninistration in his office. 
And the House proceeded in a body to the 
Hon. Senate, after which they returned to 
their own room. 



IN SENATE. 

Wednesday, Feb. 7. 

The Senate sat with closed doors till 11 o'clock. 
At half-past 11 Mr. Lyman was charged with a 
message to inform the Hon. House of R«presen- 
tatives that the Senate was about to resolve itself 
into a Court of Impeachment for the consideration 
of the articles exhibited against Judge Prescott. 

In a few minutes Mr. Tudor came up with a mes- 
sage from the House, and informed the President 
that the House had received notice of \the intention 
of the Senate, and would prepare to act accord- 

*"^^' COURT OF IMPEACHMENT. 

Commonwealth vs. James PrescotU Esq. Judge of 
. Probate, &lc. for the County of Middlesex. 

Soon after, the Speaker, the six Managers v fao 
attended yesterday, the othermembers of the House, 
the Respondent, and his Counsel, came in and look 
their respective seats. 

The Crier opened the Court by Proclamation, 
and the Respondent wiis called. 

The President read the Respondent's motion of 
yesterday, praying for a continuance to the first 
ses*)ion of the next General Court. 

The President put the question on granting the 
Respondent's prayer, and it was decided by yeas 
and nays as follows, viz : 

YEAS.— Messrs. Poolittle, Bigelow, Dwight, 
Lyman, Williams, Gardner and Gray'— 7. 

NAYS. — Messrs. Bourne, Thomas, Ruggles, 
Whittemore, Sullivan, Allen, Reynolds, Longley, 
Tufts, Parker, Hunewell, Pickmau, BarUett, 
Welles^ Brooks and Varnum— 16 

So the Respondent's prayer was refused. 

An order \v\v the assignment of a day was read 
by Mr. SULLIVAN, who moved thai the blank 
therein should be filled with tlie first Wednesday 
of May next. 

Mr. PICKMAN moved to amend by striking 
out the first Wednesday of May, and substituting 
Tuesday the 20th inst. at 10 o^clock, A. M. as the 



tine lo hear ttie BeeponileBi') 
nnds; Ihe 2l6l at 10 a'clock, 
pitKeedmii to trial , '< 

Mr. WILLIAMS called for a diiisioi of (he 
question 

Mr. HOjiR (Counsrl Tor Respondent) did not 
know wjie(!ierii would be proper for biM«D iijeok 
on ihiii questioD. He pcofetsvd hiranlr entirely 
unacquainted with the i-ulBBOfllnt Hw. Cour(, 
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jwer.nndofWed- 
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r. PICKMAN iai] 
ral terma, wliet 
o address the I 



r OMnwl s 



of its mi 

Tbe PRESIDENT decided, thit in a iqaKer ol 
iDmucb coni^rqiitBCe to the Bnpondcnt it must be 
m order Tar hua lo be heard, aiid directed fain 
Connsel to proceed. 

Hr. HOAR then said that, on exananiflE die ar- 
licteBor impeachmenl Isueveoinr, Ihe Respond- 
enthad found that in relallan to Ihe facta ^[siicd in 
ecessBry for talm to send 
ir the purpose oruhinin- 
rertein whether the ivii- 






The ^ueslioD was then taken for striking onl, 
and carried in the affirmative. 

TEAS.— Messrs. Bourne, Thomas, RugEles, 
WUitemore, Bigclotv, Alien, Reyiiold«,Tuft3,Par- 
ker, Wiiliama, Fickmao, Bartlett, Gray. BrcKiks, 
and Varnuia.— 15. 



Dwighi, Lyme 

The mt 
of Mr. Pi. 



was then taken on the other part 



'^'l3._RueDles,Wh]tteniore, Allen. Reynolds, 
Fickman, Banreii, Gray and Vamum.—e, 



nan, Banreii, Gray and Vamum.—e, 
.VS.— Bourne, Tkomas, Doolitilo, SulUTan, 
„ 3w, Longtey, Tufla, Dwiibt, Parker, Lymnn, 
W;iliams,Gar3n(>r,Huaewell,^elles and Brooks. 



iselow, Longley, Tufla, Dwigbt, Parker, Lyi 

'illiam»,Gar3ner,Himew«II,^r"----^"-- 
—15. 

Mr. LTMAN mored aaa nbMiiute for the pan 
■truck ont that the irialsliOnM be postponed lo the 
GralTnesday ef Ihe first seiaion oltlie oexl Gener- 
al Court. Decided in the ncgatiie. 

TEAS— Messrs. Dooliitle, Bigelow, Dwigfet 
Lyman, Williauia, Gardner aad Pickman.— 7. 

NAyS—Messra. Bouroe, Thooias, Rubles, 
Reynolds, Lofljicy, 



le lime lo recollect all the ci 



11 Tufis, Pa 
Brooks ai 



r, Hunewell, Bartlett, Welles, 



ianired of. He presumed the snie object of tl,h \\ Mr. WILLIAMS movrd as a substiiute ihat the 
- onthepanoflheHouseof Riip.c-( secondWedneadayofMarchneM,sbould be »s- 
... ... . - - .r ■ T,ed for Hie trial. "^^ ^-* 



•ealaUves, was to ascertain by a full and lair ex- 
amination whether the Respouileni was in truth in- 
most him. He averred that if only the »iigie ar- 

kaie been posnljte for Ihe Respondent to bate pie- 
lured hia eiidencenpon thai alune within the leiy 



: limited in ili 
tad thai if that amend 

RHpotideiit ID eubnii i 
Ibe Respondent's case i 



»t should bcfaXp/^Jd,'! 
him as Counsel lor iln 



leged 10 bnve been conmilled,) to get eviduiici 

tdiaihem. Eacb one of ihcae inqniriei, if thi: 
Beqwndenc was to bei.tonr on iliem ihal degree of 

' atteolion which be owed, as a duty, to llie Hon. 
UaaKorReprescntatires and lo bimseir, nould 
Dtcessarily occupy not one or two daya only, but a 

' nnsidenible pnrt of ihti whole tinie allotird for 

. jmparation. Mr. H, said he could not beliEVe ii 
wcesFnry for him to go at length iota aa argument 
01 Ibis question, before so many gentlemen v«ho 
■HIEI have been accustomed to estimate Iha dlHi- 

' (shy nnd delay of procuring evidence, and making 
preparations for trial That it was usual in onli 

'. td br by the ReHpondeni, and Ihat it could not >i? 

iitdabence should in this case be extended lo liim. 

; Thatifsoe^riv a dayshnuld be assigned as lh»i 

\ pnpoaed by Mr. Pickman '« amendment, ilie Res- 

1 poRdent nonlduDdoubiedly lie obliged to subinii 

\ at that time a new motion of postponement ; ami 

MiUd be ablelo satisfy this Hon. Courl abundanl- 

Ifilhat a farther contiDuance would be absolutely 

aecenaiT to the aiininment of juatice. 

Ur. KlKGsaid, that ihe nunneers, aclinein he- 
Uf of the House of Repr*senlalives; did not deem 

irdiminary proceedings of the court, nnd that 
tky were williijg tbal snih lime shoukl he allowed 
l> the respondeni aa tliQ court should think prop- 



Bigned for the trial. The i 

^EAS— Messri. Bnume, Thomas, Rngglee, 
Wbitlemore, Biieiow, Allen, Reynolds, Lon^ey, 
TuOs, Parker, Williams, Lyman, Gardner, Hun- 
ewell, Bnnlett, Welles and Brooks.— 17. 

NAYS.-Messrs Dooliitle, Sullivan, Dwight, 



nsioo of the time allowed the 
-eparing his defence The Res- 
s that lie should not be able lo 



m Ihe Res] 






iind his ignorance of ihose a1 
the Bespondani thought ihal 1 
prepare liis defence ajjainsi • 

H. thought it was his duty to 
known 10 the Court, although he det 
proper,- after the ordr- -'—'• >■- ' ' 



niaigned 
ike Oi^f 



e that Ihe Reopondeii; miihl have 
I affidavit of such facts as he wish- 
the Conn. 

„ sidiheRespondeni would be gralo- 

fol roranopportanilytostnteibe reasons for rt- 
qussling further time, and lie ivished that sach 
opponunily might be given, as piopo»ed by Mr. 



opnonunily 
Sulliiran. 
Mr KING 



irar«d that tha Rrapoudeiit 



14 

BO objeclioB, and llie article was 
'"tL CdBrt^journed al IS ■ 
IN SENAtE. 
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Ordered, Uifii 






"Eti. 



It after ihc Legislatnie shall 
Pilliamt, LfiDsn and Sullivl 



will ba necesian 



HOtJSE OF REPRESENTATIVES. 
WEDfiKsnAT, Feb. 7. 

Tlio Hon. Mr. Ljmaii eaniB down with a tnei- 
Mge to inrorm tlie Hoiiae that llie Senate wert 
now organiiinE themeelreB into a Court of ini- 
penclimerit Mr. Tudor was charged wiili a mee- 
■aee to ilie Hon. Sennte to inform them that the 
House would attend fOTlliwiih. The House ther 
liruceerif-d id b body to the Senate Cliambei 
11 here they i-euaiued until" the Court adjourued. 



IN SENATE. 

TacRSD.iLi, Feb. S. 
.e- appoiiiied to consider anil 
report whether llie Senate have authority to 
sit cis;i court ofiinpeanhntent a.ner the ad- 
jounimcnC drtlie Legislature reported, that 
the; cntinoc find any coiislinitioiial provis' 
iaa which will authorise the Senate to ail ks 
acourt of impeachment, except during the 
ae^ion of the General Court. 

Soontrurll, the Proaideni said Ifaal the hour 
had Arrived to which tLe Court of iDipeacbmeut 

™M?.''bIGELOW whs cimrgcl to notify iht 
House ofReprewiitntivcithal the Coun wa» about 

Mr. STURGIS came on fram the Hoone to in- 
form the Semite that the Houiebaviag bceuiono- 

The Speakei'> Maaagere, &c. in the snine order 
U yeslerilay, enlend nnd look their seals. 
COURT OF IMPEACHME>r. 
Cammonwealtb V9. Jaiocs Prescoll, Judge, be. 

The Court was llien opeued by proclauialion, 



'""''" '""" ''"' "''■ JAMES PRESC 
Mr. LYMAN soidtliaL he had vesterdaj 
lYorof eitending the time forlheBespo 
n.'^uer, and Hiupurted as that propositi 
rastiy affidaYil,IiB aww no ]irelext upun n 
.riniopitfanonld be reasonably refused. J 
doeiaved on oath thai he caul 



pUDdei 

ready h.- — 






. „ diey should al 

■gainst (he appearance otpreoipitationo 
less ia relation to tbe Respondent. He t 

oovcd the follonang order, vii : 
. Ordtrtit, ThatinsiemiDfthe time heret 
■iiniedi Wednesday, the lllb day of April 
10 o'cloct, A- M. shall de the time for i 
he answer of James Prescoii, Esq. Judg 



n by the House of Reprei 



nil 



Mr. HOAR rose and said dial 
rcctionofthe Cou.-i,the Responi 
an affidavit, whiub lie begged le. 



, depose and say, ihni ii wll 
eE.sai7 iu my defence on tli 



d Mt^ford ill ihc Connty of MiddleMX, and 
.rvardinthe County of Worcester; ifaal the 
ind circunuiancei connected with the charE- 
.... .,.. titles of -<"- 

..'. for'n 

iOXce ill said Coiinly, and (hat, for Ihe purposes 
aforesaid, for insi.-ucling mycountel and jjiTing 
Ihitm opporluMhy to conipate the rharges afore 
foid witli said lesiinioay, and with the cooslilBiiui 



aihibilafuUBAdfair 
Ho«.Cuiu1, ifhicbi 



ealth, and 
to hear and 



flepasei 



of proceeding lo the trifl 

Mr. DOOLITTLE moved to nmeiMi by 

L of Apiil and insi 

flrst ccs«on of 



YEAS,— Messrs. Bourne, Doolitjle, 
Williams, Gardner, Pickman and Grnv— 

NAYS— MesBrs.ThomaB,RogEles,Wli 
Snlliran, Ea^lman, Bigclow, Allen, 1 
Longley, Tufis, Parker, Lyman, Huiiew 



YEAS— Messr*. Bourne, Thomas, 
Sulliran, Eusimnn, Biselow, Allon, Lon; 
Uwighl, Lyman 
Pickm.- '•^^■- 

■■«_ 

„„.,.j, Parker and VarnL_ _ 

Mr. KI^O said he nna intltucted by 
of Managers to inouire if any and what 
' -reaukenby theCoiHtaato subpcenw 

ifheVRESIDENTaaid an order bad I 
id lie referred to llic Record. 
The CLERK read from tlie Record tl 
ii which had been made, which exUnt 

"nJr. King said it might also bo ueces 
minesses to bi ing iuto Coun baol 

_r_.. the Bi^eslion solo aniead their oi 
extend to tbis further power, 

Bv direciiouofttae Fnisident this n 
submitted in writing as follows, rii : 

Ordered, that the Clerk be autltonie 
(luired upon apulicaiion of the manage 
ortfaErHouieorBepresenlatiTeSiOr ul 
pondenl.orofbii Counsel, to issue su 
any person erperons hftving die oust 

lal asevklence oa tbe thai, to produce , 
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TbcFRESlDRNTlhcoaskcd if eilher pal^ 
kart >n?>Ihrr molion lo submit. 
Mr. HOAR said the Reapondenl hud none. 
Mr.KIN&ret]uesiedliinerorllie Managen ta 
' couali and nrceracDMultalion ofa fewminutea, 
. read (he following order. 

'■ Ordered, tlini the Rnnondent lila wiih the 
Clerti of ibeSeiuiiehii answer la (he»»ralni^ 

■ licles of ioipeaclimenieihibiicd by the maiiagpra 
3 ■ behalf of the Koiisc ofReprcMnlaUvefi agdnat 

• Mm, and now pending bofore ihe Hon. Coutl, ten 
U i^ before ll>e Mid eiiliteenth day of April next, 
' and tlialtlie said Clerk be.reqmredta furoisb the 

■ *aauen nilh a copy Ihei-cof " 

' Mr. HOAR said the Respondent hod ao objec- 
' lioiito make, and ibe order waa passed unammauE- 

* Ij. *^ • 

Mo otlier modon being made by eilher ponj-, 
I the Court was adjourned to 10 a'ckickin lha,mBrD' 
iog of tlio I8th day of April nej^t ; and t^c several 
partiei withdrew. 



BOUSE OP REPRESEPiTATIVES. 

THUftaoAT, Feb, 15. 
Mr.HUBBARD,erB03iDn,slatedtn the House 
' le had been applied la by Judge Prescoll lo 



IN SENATE. 
COURT OF IMPEACaMEWT. 



es before 11 o'ol. 



Mk, on Biotton ftf 

m tliai the Senate 
as alnul to resolie itaelt into a Court far th« 
-iai of [he impeachment of Jamea Pre^otl, Judie 
fPiobaie.iM.forihe Coumy ofMiddlesex. ^fr, 
Velles wai charged wilh Ihe measaee, 
Iinmedi,aiely afier, Mr. Slurgii, oflJosi 



Immediaiely afier, Mr. Slureii, oflJosi 
!d with a nies.<age from ihe House of Ri 



Inline thai Ihe Hou! 
fiend forthwith. 



Tiih tl 



FKcpre' 

<irMan< 



ia defenc 



It 'the 



House, logeltier wilh the re»t of the memberaoC 
llie House, entered the Senate Chamber and took 

Bnylics and Lincoln, of Ihe board of Managers, 



!ofih 



IhiiedbyiheHou 



before a joint committee ofthe Legislature, or a 
eemmittee ofthe Houae. Hia case did not oome 
within Ihe teller of Ihe rule, bnt he thoughl it did 
within lbs iplritaf it He therefore requested, if 
it ivucoanHent with the honor nni^ dignity of il)e 
HooM, that they would grant him' permission to 
act M oauoK:! forJudg^e Prescntt, He KXBd 
•nae penonal aaiuideratioBS which iaducwlhlm 
(o make ;be rciineei, andabservedlhal precMenis 
of aneh an indulgence irere common in the Brit>al| 



IN SENATE. 

ToesDAT, Afbil'IT. 

Tbia being the dav to which ihe Gcneial Cam 
wna iJToroaued, for llieporpose of proceeding wit 



istaessiop, the oath prai'Cri 
.embers of the Court. 
The Reaponden 
/id. Prescuti, Gi 



, Attended by Meserv. 

, ^„ ike, Daniel Webster, 

Hoar, SnmiSl Huhbnrd, and Auguatus 



The Presideot lajd that the lime appoi 
this ti-iiij had united, and askpd the Retpc 

" Mr!^EBSTEBon the pnrtof ih^Ros; 



The ANSWER of J.iMES PRESCOTT, Judge 
it the Probate of Wills, and for arnnting Ad- 
ninistraiiens, fonhe Counly of Middlesex, lo 

■ ■ jri.p.. ■ ' 



cellencytjio 
ipey are rcaay to receive any cor-- 
may think proper to make to iliei 
*ut H ihort tiuie with closed doors, 
to 9 o'cluck lomoTrnw morning. 



HOUSE OF REPEESENTATIVES. 

TUKSDAT, APBII. 17. 

The Speajcer took the chair at II o'clock, bol 
thers being no qaorum, the Howe adjourned to 4 
o«lo*h,P.M. 

AFTERJtOOJf. 

The Speaker look tlie chair at 4 n'oiock, but a 
quorum not appearing, the Spenker -ms requ«|ied 
Ip address leuera to the niemliera of the neiglibor- 

em^'nece^^and the'^Haiise adjourned to 9 



n by the Houi 



' orReprescnlaliTesorth' 



proper pecson, * 
protesting i hut there is r 



this Responilent, in >is own 
■' - CoiiTt, aud 

,_,„ scopduct or 

mal-adin?nislration in his sajd nfficn, partic- 
ularly nlleged in the said Articles of Im- 
peach mert^ta which he is bound by taw to 
make answer ; and saving to himself now, 
and al all limes hereafter, all i)eriefit of ex- 
cepiioD to the insufficiency of said Ari>cle!>, 
and each and every of them, ncTeriheless of- 
fers the following facts and obsetvations, bj. 
way of answer to Ihe said Articles. 

The first of Ihe said Articles of Impeach- 
menl charges and- accusM the Respondent 
as follows, vis. Thai he, " on the lHh day 
of October, 1B16, at his office in Qrotoii, in 
said County, and not at any Probale Court 
held according lo law did decree and grairt 
(letters of Adoiinistrali'in on the Rslale of one 
Nathaniel Lakin lo one Abel Tarhell, Esq. 
and thereupon did issue a warri^nt of api 
praisement and order of notice, and did thert 
and5lhere wilfully an^ corrupily demand ani 
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receive of saidYTarbell for the business a- 
fqresiid, as fees of office, other and greater 
fees than are by law allowed, to wit, the sum 
offive dollars and fifty eight cents." And 
tliat ** the Respondent did then and there 
refuse to make and deliver to said Tarbell an 
account of the items for which said sum was 
paid, although by said Tarbell thereto re- 
quested." And that '* the Respondent af- 
terwards during and upon the settlement of 
said estate, did wilfully and corruptly demand 
and receive of and from said Tarbell divers 
sums, as fees of office, other and greater than 
are by law allowed therefor ; to wit, the sum 
of thirty -six dollars and nineteen cents." 

The matter of charge contained in thisAr- 
ticle appears to consist of three separate and 
distinct accusations, viz. 1. That the said let- 
ters of administration were granted and de- 
cceed by this Respondent improperly, be- 
cause not done at any Probate Court, held 
according to law. ^ That illegal fees of 
office were demanded and received by the 
Respondent, for granting said letters and for 
the performance of other otHcial acts, res- 
pecting the settlement of said esti^te^ 3. 
That the Respondent, although requested, 
refused to give to the parties an account of 
the items of fees, so demanded and received 
by him. 

To these several and distinct accuss^tions 
the Respondent will now proceed to ^lake 
distinct answers. 

And first, as to the regularity and legality 
of the Court holden at the time, when said 
letters were granted. — This respondent doth 
truly feel, and would express, the most un- 
feigned astonishment at this article of 
charge. The ground of it is to him wholly 
unknown. He has supposed that the hold- 
ing of said Court, in the manrier in which it 
vf3LS holden, was not only according to usage, 
but expressly authorized and provided for by a 
statute of the Commanwealth ; an^ he is en- 
tirely unable even to conjecture the reasons on 
which this part of the article is expected to 
be supported. The statute of March 7,1 806, 
made expressly fur fixing the times and pla- 
ces of holding the Court of Probate in the 
County of Middlesex, declares; that tohfiti 
it shall appear to tht Judge ia Ifeforthe gen- 
eral hentfit, or thi interest of inilividual^, he 
shall be andheis fully authorized and empow- 
.; wnd to appoint 9uch times and places^ other 
ffcan those particularly mentioned in said act, 
Jhr holding said Courts as he shall deem ex- 
pedient, by giving public notice thereof, or 
notifying all co'icerned. Tins law, as 
far as this Respondent knows or believes, 
has ever been, and is still, unrepealed and in 
full force. This plain and express statute 
provision renders it unnecessary to consider 
bow far, and for wliat purpos&$, the Courts 
of Probate of thi^ Commonwealth are Coi^rts 
always open, and authorized, at all times, tp 



receive applications and transact business, 
upon due notice ; and whether the laws, 
made at several times, under the colonial 
and provincial governments^ as well as un- 
der the present constitution, requiring Judg- 
es of Probate to hold Courts at stated days 
and places, are to be considered as restric- 
tive of their powers, as to the times of hold- 
ing their Courts, or only as directory and 
positive ; to the end only, that there might 
be certain fixed days and places, when and 
where suitors might be assured of an oppor- 
tunity of transacting their concerns in those 
Courts. 

Under the provisions of this statute, this 
Respondent held a Court at Groton, on the 
14th day of October 1816, at the instance, 
and on the request of the said Tarbell, and 
for his convenience, having first given due 
notice to all persons inteiested in the said 
Ciourt. And this Respondent says, that he 
did, actiqg under the authority and accor- 
ding to the provision of the statute aforesaid, 
deem it expedient to hold said Court, at the 
time and place aforesaid, and for the purpos-v 
es aforesaid ; and that he did cause due and 
legal notice of the time and place of holding 
said Court to be given to all persons concern- 
ed therein. And this Respondent further 
saith, that he never knew or heard of any 
complaint, or dissatisfaction of the -parties 
concerned in said business, either then, or 
at any other time since, on account of the 
time or place of holding said Court ; nor has 
he ai^r heard or learned that any evil or in- 
convenience resulted therefrom, or that any 
one ever made a question of the propriety or 
legality thereof, until the exhibition of the 
said Articles against him. And the said 
Respondent is at this moment wholly at a 
loss to know, by what construction of said 
statute, if unrepealed, the Honorable House 
of Representatives has found his conduct in 
this respect to be illegal ; and he is equally 
at a loss to know, by what other statute, the 
said statute is supposed to have been repeal- 
ed. And he humbly subniits,that if he have 
misconstrued this statute, which be trusts he 
has not done, or any other statute, which is 
supposed to repeal it, (of whioh he has no 
knowledge,nor ever understood, nor believed 
that any body supposed there was any such 
repealing statute) he ought still not to be ad- 
judged guilty in the piemises, if his error 
shall appear to be nothing more than an er- 
ror of j[udgment. He confidently trusts, 
however, that he has committed no error in 
this particular ; that there is the unambigu- 
ous text of a written law to authorize what- 
ever he has done in tne premises, and that 
his conduct, in this respect, was in every 
particular justifiable and proper. 

The second matter of charge, in the said 
first Article, respects the demanding and re- 
ceiving, by this Respondent, of illegal fees 



I 



■r. , 
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of office, for granting administration, and for i 
other official services respecting said estate J 
It is known to the members of this Honora- 
ble Court, that the compensation allowed to 
Judges of Probate, in the several Counties 
of this Commonwealth, has not been uni- 
ibrra, either in amount, or the manner of 
making it ; that in some Counties, the Judg- 
es have received both a stated salary and 
feos, and in others that they received fees 
only. 

This Respondent has been compensated, 
by fees alone, for the whole time in which 
he has holden his office. It is also well 
known, as this Respondent presumes, to the 
members of this Court, that the statute of 
this Commonwealth, commonly called the 
Fu BiUy does not define and limit the fees, 
which shall be paid for al! the official acts, 
necessary to be rendered and performed by 
Judges of Probate. Some of those most 
common and important are enumerated,and 
the lees thereof defined ; others are stated, 
and the fees defined, subject to conditions 
and qualifications, of which the person re- 
ceiving the fees is to be judge ; and of oth- 
ers, which are necessary, and are applied 
for, and rendered in the settlement of almost 
every estate, the statute says nothing. For 
example, there are, among many others, the 
following services and duties, performed and 
rendered by the different Judges of Probate 
in the Commonwealth constantly, for which 
no particular fees are prescribed by the stat- 
utes, viz : 

Petition for administration ; decree there- 
on ; fiotices and record. Executor's peti- 
tion for probate of will ; decree thereon ; 
letters testamentary ; duplicate order of no- 
tice. Letters of guardianship over persons non 
compos meniia ; or spendthrifts ; complaint 
to authorize such letter ; order and warrant 
to Selectmen ; citation to party ; return, tri- 
al and decree. Petition for the guardian- 
ship ; decree thereon ; bond ; duplicate order ; 
notices and record. Petition for guardian- 
ship to minors and decree thereon. List of 
debts, when petition is made to Supreme Ju-^ 
dicial Court or Court of Common Pleas, for 
the sale of real estate ; petition' for the sale 
and certificate thereon ; bond for the sale ; 
approval thereof ; certificate of approval and 
licence. Widow's petition for allowance, 
decree thereon and warrant. Widow's peti- 
tion for dower, decree and warrant. Peti- 
tion for the sale of personal estate, decree 
and warrant. Representation of insolvency, 
and warrant. Petition for sale of real 
estate, orders of notice and copy, &cc. 

It is also well known that the jurisdiction of 
the Probate Court,consists of two parts, tech- 
nically called its contentious ta its amicaUe ju- 
risdiction; the/r9< embracing those coutrover- 
nes in which adverse parties appear todemand 



the judgment of the Court on matters in dif- 
ference between them ; the loiter ^ those cases 
in which, as the statute expresses it, there is 
no litigation, but where the party applies to 
receive such regular documents and author- 
ities, as are necessary to enable him to as- 
sume a particular character, such as that of 
an administrator, or to perform certain legal 
acts in that character. In this last class of 
cases, the persons applying have, in a great 
majority of instances, the assistance of no 
counsel whatever ; and in as great a majori- 
ty, are wholly uniformed themselves, of what 
is necessary to b6 done by themselves. It is 
well known, that persons thus situated ex- 
pect to receive at the Probate office, in for* 
mation and instruction, respecting their du- 
ties ; and also to be furnished with alt ne- 
cessary papers for them to execute, in order 
to obtain the order or decree, or authority 
leqtiired. — For example, an Administrator 
wishes to petition for leave te sell personal 
property. — He cannot, in nine ca'ses out of 
ten, draw the Petition himself ; it is not 
made the official duty of the Judge to draw 
it, but only to decide on it, when it is present- 
ed : it is not the duty of the Register to draw 
it, but only to record it, and to record the or- 
der that shall be made upon it. A resort to 
counsel, therefore, woflild be, in every such 
case, the only alternative ; and as there are 
no solicitors or attornies in constant attend- 
ance on these Courts, the expense of resort- 
ing to Counsel for the purpose of obtaining 
these formal but necessary papers, would be, 
in many cases, very considerable. Hence 
there has been a practice, as this Respond- 
ent believes, in all the Probate Coitrts in the 
Commonwealth, that such papers should be 
furnished, at the Probate Office, and fees 
paid therefor on the same scale, or at the 
same rate, at which other papers emanating 
from the Court, arc to be paid for by the 
statute. — If, for example, application be 
made for admiui-^tration on the estate of au 
intestate, there must be n memorial or peti- 
tion, setting forth the right, in which the par- 
ty applies ; whether as widow of the deceas- 
ed, or next of kin, or creditor. And if as 
next of kin, whether there, be no widow, or 
whether the application he made with the 
consent of the widow ; or If as creditor, whetb- 
there be neither widow, or next of kin ; or 
whether the application be made with tmr 
consent, or for what other cause. Tbia 
memorial or petition, as this Respondent has 
already observed, in most cases cannot be 
drawn by the party himself; the expense of 
applying to counsel would not be small, and 
for a long course of time, probably from ffafr 
very first instftutien of these Courts, the prac- 
tice has been to furnish this and. similar pa- 
pers from the Probate Office ; the expense 
of it to be included in the general abuunt or 
expeuses of administration. The Respond*. 
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cut has stated this merely by way of exam- » 
pie; as It is material for a just defence of> 
nimself, and the vindication of bis character, 
that he should set forth the actual state of 
the law, respecting fees in the Probate Office. 
From this actnalty existing state of the law, it re- 
sults, as might naturally berxpeeted, thnt between 
different Counties, some (lifference exists, as to the 
expense ot' obtaining administratio« and settling i 
estates ; either, becnuAC a few cents more or less, ' 
mny be charged, in one place than in another, for 
the same paper; or, because more correct and 
complete papers are rec|nired, in one Court than 
anotner, as the foandatiou of the orders pnd de- 
crees of the Court.— So that tUi Respondent verily 
believes, that oo man can tell what would be the 
piecise expenseof obtaining a letter of administra- 
non,in any County of this State,morely by examin- 
ing the fee bill, and without reference to the usage 
and practice in the Probate Office of such County. 
It maybe, that in the Office which this Respondent 
has holden and exercised, more comjpleto and reg- 
ular papers and proceedings may have been re- 
quired, than in some other Counties. He has too 
much confideure in the justice of this Court to sup- 
pose, that it would attribute that fact, if it existed, 
to H base and unworthy motive, of multiplying pa- 
pers and documents for his own benefit, unless 
some substantial evidence bo produced to make ■ 
ont such a cinrgc. Before such an imputation b« j 
«ast upon him, let it be stated and shewn, ^vhat 
unnccebVary paper or voucher this Respondent has : 
been in the habit of rec^niiing ; in what casR:s be 
has sought to enhance his own fees, by imposing '■ 
nnnenessar}' burdens on Aiitors ; or hosr, or when, 
he has insii>led on more accuracy and particularity, ! 
in proceedings before him, than the cood of the ' 
parties thcni8( Ives, or the public benefit. requires. ! 
And oti an occasion so deeply affecting his interest, '■ 
his character, and his honor,, as the present, he 
trels himself justified in appealing to tlie higher. 
Tribunals of Justice, in which bis proceedings are ^ 
examined and revised, and to the whole Frofession ! 
in the County wherein he is Jud^e, for an opinion 
on theregutarity and accuracy ,with whichproceed- ! 
in<rs before him have been conducted, and on the 
effect thereof, upon the interest of parties, and of ; 

the pvl)iic. i 

This Respondent humbly trusty that this Honor- 1 
able Court will not adjudge him guilty of trans-, 
gressingihe law, in regard to fees, until it be shewn ; 
what that law is, and in what measure, aml'to what '. 
extent, he has transgressed it. It can never be 
made plam and manifest, that he has wilfully vio- : 
lated the law, till it be shewn that the Saw itself is ■ 
plain and manifest. l>is Respondent htis already j 
observed, that in his judgn.ent, no man «antelt, |^ 
what would be the expense of a Probate proceed- 1 
ing, in any Couaty in this State, simplj^ by the^iijc 
MUffind without reference to the practice in such 
County. And the Respondent dcnvcs great confi- 
ideoce in this opinion, from the articles of impeach- 
meat themselves. In the very article now under 
cowUfteration, us well as in otncxs^ the Honorable 
House of Representatives accuse this Respondent 
of taking illegiil fees, for services therein mention- 
ed ; but they do not state, nor set forth, what the 
legal fees would have been for those services, or 
what excess the Respondent has received. The 
Reapondcnt does not mention thismerely asa tech- 
oi^l objection to the form of the aiiicle, but as 
proof that there is M (ilain, well known, certaiu 
and aniform law oo diis subject, independent of 
■local practice or particular usage. The Honora- 
ble House of Representatives allege, in this 
article, that for granting letters oT adminis- 
tration^ issuing warrant of appraisment. and order 
ofaotiW|thia Respondeat wilfaUyaiNl corruptly 



received S^ ^ » which sum is alleged to be a 
greater sum than the law allows. But it is not 
stated, what sum the law does allow, for such ser- 
vices, or what is the amount of illegal fees, alleged 
to have been received. It is represented, that the 
Respondent took more than legal fees, for an oj^- 
der of notice. His admitted therefore, that some 
fee may bo legally taken for such an order ; and 
yet it is not possible to refer to any express provis- 
ion of law warranting it. There is no such express 
provision of law. While the Respondent, tnere- 
fore, is accused of transgressing tne law, and of 
receivina illegal fees, the law, which he is said to 
Jiave broken, is not produced, and the legal fees 
arc not stated, nor the measure of his supposed 
offence ascertained ar defined. 

This Respondent humbly submits to the consid- 
eration of this Honorable Couit, that the practice 
of paying Judges of Probate, in whole or in part 
by fees, has always prevailed in this Common- 
wealth ; and was borrowed, probably, from the 
usa«e of the Courts, which exercise similar juris- 
diction in England. 

In these last mentioned Courts, thcTudges and 
Registers, have been, and still are, as thii; Respon- 
dent believes, paid by fees of office ; the particular 
items of which are established by usage, or the au- 
thority of the Courts themselves, according to what 
is thought just and reasonable, and nut by an act 
of Parliament. 

In thi<« Commonwealth, soon after the granting 
of the Charier of William a.id Mary, the fees foi 
certaiii services of the Judges and Registers were 
fixed by law. Subsequent statutes have extended 
and altered these provisions. But still there are'^ 
very many cases, in which the amount of fees is to 
be settled and determined, without any xprovi:»ioa 
of the statute in that behalf. 

If this be an improper or unsafe state of the law, 
this Respondent is not answerable for it. If it be 
unwise or injudicious,thus to place a public officer 
in a situation, in which he must, of necessity, in 
some cases judge of the amount of his own com- 
pensation, it is not the fault of this Respondent that 
such is his situation. He claims no infallibility for 
his own jildgment ; he does notdeny that his judg- 
ment, like the judgment of other men, may mis- 
lead him, withqut bis knowledge, in cases in which 
he himself has an jutercst. But be confidently 
maintains that nothing short of plain oppression, 
of corruption, and wilful mul-practice can be a 
sufficient ground for a judgment against him. If 
thera be not a plain and well known law, if any 
thing be left to his judgment and discretion, 
k must be shewx, that he has wilfull}^ and cornipt* 
ly abused that discretion, before this Honorable 
Court can pronounce on him a sentence of con- 
demnation. 

This Respondent readily admits that excessive 
and extravagant demands of fees for official servi- 
ces, especially if repeated and continued, would 
be evidence of corruption, or might amount to ex- 
tortion, if done under color of office. He is entire- 
ly willing to be judged, upon this principle and by 
this rule. If extortion be proved against him, he 
neither wishes nor expects acquittal. But he knows 
thnt this cannot be piovcd against him; and he 
solemnly protests against being condemned, be- 
cause ia a particular instance Tie may have mis- 
judged or mistaken his duty ; he invokes that uni- 
versal sense of justice, which dwells in the breast 
of every honorable man, to protect him from con- 
demnation, on any such ground as his having re- 
ceived, not an extravagant, but a moderate and 
reasonable fee of office, in a case in which, whatr 
ever otheif may ihink^ he thougJit, and had at least 
some reason fer thinking, that such fee properly 
and legally appertained to the office which he hcldfi 

Before adveitiag anort particalarly to the cas^^ 
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^itd IB the first Article, this Respondent thinks 
it proper to make a Tew farther ooservatwns on 
the subject of these special Courts, which the stat- 
ute auUiorizes to be holden, and which occasion- 
ally are and have been holden. 

These Courts are holden, not for the eonven- 
lence of the Judge, but for that of the parties. It 
is the interest of tlie Judge, of course, that his 
Courts should be holden as seldom as possible, and 
that as much business as possible should be des- 
patched at one Court. Every special Court is a 
new call on his time and attention, and Is often at- 
tended with much personal inconvenience to hiai- 
self- The law does not make it his duty to hold 
any such special Courts ; but it authorizes him so 
to do, if he see fit, and if the Interest and cosven- 
icuce of parties seem to require it. They are 
therefore always holden, when holden at all, not 
for his benefit, but for that of others. From the 
nature of the case, there is some increase of ex- 
pense necessarily attending the transaction of busi- 
ness, in these special Courts. The Register docs 
not attend tliese (^ourts, and the services ordinari* 
ly performed by hi'm, are therefore, to be procur- 
ed to be performed by some one «dse. If a letter 
of administration, for example, be granted at such 
^ Couit, it cannot be presently recorded, because 
the Register is not there to record it. Therefore 
a copy must be taken and certified bv the Judge, 
^nd kept for, or transmitted to the Register ; iu 
order that a regular record may be made up : and 
•o of all other papers. The expense of tliese co- 
pies, and other similar small charges, must be 
-borne, either by the Judge himself, or by the par- 
ty, at wliose request, and for whose benefit thev 
are incurred. Hence it has been well understood, 
by those who have frequent occa^ous to attend 
-these Courts^ that the transaction of business 
therein is liable to be attended with some small 
augmentaiioa of expense ; and information of this 
is ordinarily given to persons applying fur such 
Courts. 

Having submitted, these general facts and obser- 
▼ationsj this Respondent will now proceed to a 
wore particular statement of the circumstances of 
the case mentioned in the first aiticle. This Res- 
<pondent admits, that in October 1816) a letter of 
administration was granted by him to Abel Tar- 
4)ell, on the estate of r^athaniel Lakin. He admits 
also, that for various fees and expenses, he re- 
^ -ceived of said Tarbell tlie sum of ^5,58; but he 
^ denies, that said sum was paid exclusively for the 
services and duties in the said Article mentioned. 
This lettP4"of administration was granted at a spe- 
cial Probate Court holden for that purpose only, 
and for the convenience, and by the special re- 

Suestof said Tarbell. It was not attended by the 
[egister; and this Respondent was therefore 
bound to see that proper provision was made to 
take and preserve copies of the pnpers and min- 
utes of the proceedings, to enable the Register af- 
terwards to mak« up ujiropcr and regular record. 
The papers and ducuuients usually necessary for 
such an occasion, and which lliis Kespond«iit be- 
lieves wcie made and jjrepnrcd on this occasion, 
are as follows, viz : A ^letitioa or memorial for 
ther administration on said estate ; decree of the 
Judge granting admiiiistmtion ; the Letter of Ad-« 
•ministration : the administrator's bond for the 
faithful discharge of his duty ; a wnrrant of np- 
4>raisal ; an order on the administrator to give no- 
tice, prescribing the form, according to the pro- 
visions of the statute; and the notices themselves, 
in triplicate, which are usually made out at the 
l^robate Office. 3.Mie whole exponse of obtaining 
these papers, at a regular Probate Court, in the 
County of Middlesex, would have been jji^fiO ; 
and in some Counties it would have been more. — 
The additieoal expense, arising from the various 



circumstances before mentioned, this being a spe- 
cial Proltate Court, and unatt^uded by lfi« Regis- 
ter, appears to have been a few cents lower than 
two dollars ; making in the whole ^5,58. 

This Court therefore will at once pei*ceivc, that 
in this case the Respondent, for the mere benefit 
and advantage of the panv, assigned a day fur the 
holding oT this Court, ana gave nis own attention 
and time to it, whicr. no law required him to do, 
which time and attention thus given, were there- 
fore given entirely gratuitously ; the amount re- 
ceived beyond the ordinary sum> being barely suf- 
ficient to defray the expense of the extraordinary 
clerical duty, which the case made necessary — 
And this Respondent now, upon these facts and 
circumstances, chewfally and confidently submits 
to the judgment mud justice of this Honourable 
Court, wh^er his conduct, in this particular, hat 
been illegal and oppressive. The article proceeds 
further to charge this Respondent with having 
subsequentlv received, during and upon the settle- 
ment of said estate, M-iiftilly and corruptly, the sum 
of thirty six dollars and nineteen cents, which, as 
it is alleged, is more than the legal fees in that be- 
half accruing and arising. Here^ as before, this 
Respondent lias great difficulty in answering the 
charge, because it is not definite and purticular. — 
But he alleges and avers, that he received no ille- 
gal fees whatever, and that his own fees, ilie R( g- 
ister's fees, and as lib believes, the expenses of an 
application to I he Court of Common Pleas rela- 
tive to tliis estate, together make up the sum of 
j|[36)24 ; which are charged and allowed in said 
administrator's account. And it appears from the 
record^ that for tlie accommodation of the parties, 
this Respondent held six special C6urts, for the 
transaction of the business of this estate. For a 
more minute and particular answer to this part of 
the article, the Respondent must reserve himself, 
till he shall be better and more fully informed of 
the particulars, on which the charge itself is found- 
ed. The only remaining charge in this article, is 
that which alleges, that this Respondent did refuse 
to make and deliver to said Tarbell an account of 
the items, for which said sum of 5^,58 wsa 
paid, th»ugh thereto by the said Tarbell requcsied. 
To tills the Respondent can only say, that he has 
no knowled(;e or recollection of any' such demand 
and denies that any such was ever made. He could 
possibly have had no expcciation,if lie hud the wish, 
uf keeping any thing secret by such i-cfus&il, 
as the amount of the sum r%;ceivrd by him was of 
course to be entered in tiie administrator's account 
nor was t-liere any mptive fur any concealment 
whatever. If there be any evidence ilierefbre of 
the fact thus alleged against the Respondent, it 
must be founded in mistake or misapprehension, 
and this he confidently trusts he shall be able to 
shetv, when be shall be informed of the nature 
of such evidence, and what it is. At present he is 
wholly unapprised of any such evidence. He is 
perfectfy conscious) that the fact is not asis charged, 
and heshall meet the^evidence, therefore, when 
it IS produced, in such manner as may be iu his 
power. This Respondent has now gone througkiiiti 
observations, which he wishes lo submit oo lliis 
Jfirst article of Impeachment. He has stated no 
fact, whicli he does not believe to be true, and which 
he is not willing to maintain by his oath, if so ic- 
quired. And he avers, tliat he is not guilty of liie 
misconduct or mal-administration charged in jUiis 
first article, or nny part thereof. 

The second Article of ImpeiiGhmentchaVges tie 
Res()04ident, with having tranMicted Probate bu- 
siness, at a time and place, other than such as are 
authorized by law ; and, also, withhavina rec:ei\- 
ed illegal f<o», for certain Letters of (fuurdiai - 
shin, granted to Lemuel Parker,f over the per^-OhS 
and estaties uf Jvhn F. inkcpfierdf John Shtpkv.iy 
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aad Francis Shepherd. For nfi answer to the first 
of these charges, the Respondent refers to what 
lias been stated in the answer to the first Aiticle. 

As to the second, he admifs that on the S9th of 
Jane 1818, he did grant Letters of Guardianship 
tb the said Parker, over the persons aforesaid, 
adid did receive fees therefor ; but he denies that 
be received anj illegal or improper fees what- 
ever. 

The facts and circumstances attending this trass- 
action arc siibstantiallv as follows. AtKHit the pe- 
liod alluded to, there lived in Pepperel, one John 
F. Shepherd^ mehtioned in the article. He had 
a wife and two so^s, John Shepherd and Francis 
Shepherd. These sons were supposed, b^ reason 
of mental debility, to be ineapaDle oftakia^care 
of lliemselves, and as the father was a spendthrift, 
the ^ubiIt either then was, or expected soon to be- 
e<Nne a charge upon the town. An annuity bad 
been given to Mrs. Shepherd, the wife of John F. 
Shepherd, by the will of her father. The over- 
seers of the poor of the town of Pepperel were de- 
Birons of securing this annuity, so that the annual 
payments should not be wasted, by the said hu«- 
oaod, but appropriatedand applied to the roainte- 
Bance of the wire and family. They deemed it pro- 
per to, take legal advice on this sub)ect,and applied 
to this Respondent, as a practising lawyer, tor his 
opinion in the case ; ^hich opinion he gave, and 
charged and received therefor a proper ana just 
fee. Finding that the overseers, as such, could 
exercise no authority or interference in the case, 
an application was then made to this Respond- 
ent, as Judge of Probate, for the appointment of a 
Guardian over the thiee Shepherds, the father as 
a s|)endt])rift, aud the sons as persons, non compotes 
mentis. An inquisition issued on this application 
in common form, and being returned, and no ob- 
jection J)cing made, the said Parker was appoint- 
ed Guardian over these persons. No person ap- 
peared to resist the application, and it was accord- 
ingly granted, in usual form, and as matter of 
course. Being thus appointed guardian, the said 
Parker had further oiccasion for legal advice and 
assistance, with respect to the manner in which he 
should secure the aforesaid annuity; a subject 
which had no mannerof connexion with any thing 
which Jiadcomeorwhich was likely to come, before 
this Respondent as Judge ; and on this subject, the 
said Parker desired, and this Respondent gave, 
as well he might, advice and direction as Coun- 
sel; and charged aud received the refer, as well 
he might, a proper and reasonable fee. And this 
Respondent doth not know, but he supposes it pro- 
bable, that these fees were paid to him, at the lime 
when the said Parker paid the official fees for his 
letters of Guardianship. Whether this Respond- 
ent gave any receipt tbereibr, he (Joth not remem- 
ber and cannot say, nor doth he know, nor can he 
say, precisely, what sum he charged and recrived 
for his advice a^ atore^aid. The official fees for 
the said letters and other necessary papers, would 
be ^19,80; the additional expeube, it being a 
special Court, would probably be two or three 
dollars, and the difference between the amount of 
these sums, and the sum paid by said Parker, was 
the amount due from said Parker to diis Respond- 
ent persoHally, for professional advice and direct- 
ion as aforesaid. Whether this Respondent had 
a right, in this case, to give professional advice, of 
which however he supposes no doubt can be reas- 
onably entertained, is a question, which does not 
at present arise. He is charged in this article, 
with having demanded and received illegal fees of 
ofhce ; this charge he utterly denies, and it cannot 
be made good by now contending, that although 
he did not officially receive any excces of fees, yet 
that he did receive in another capacity money, 
which he had no right to receive. Reserving 



therefore, for a subsequent part of his answer any 
observations, which he may wish to submit on the 
charges of having acted as counsel, in certain ca- 
ses, the RcKponc^Mt concludes his answers to this 
article by averring, that he is nO wisfe guilty of the 
misconduct and mal-administration charged 
therein. 

The third, fourth, and fifdi Articles of Im- 
peachment, respectively charge the Respondent 
with having holden Conrts in an illegal manner, 
and with having received illegal fees, in the eases 
of Benj&min Dix, administrator of Eri RogersK 
Joseph Buttcrfick), administrator of Simeoiv 
Brown, and Luiry Allen, administratrix of Shobal 
C. Allen. For the general principles and observa^ 
tions applicable to these cases, the R 'spondent re^^ 
fersto what he has said in answer to the nrst Article . 
He wholly denies,that he has holden any illegal court, 
or received any illegal fees, as set fortli in the 
third, fourth and fifth Articles, or either of them ; 
and says, he is not guilty of the misconduct and 
mal-adfministration, as charged in said Articles, or 
either of them. 

The sixth Article of Impeachment, advances 
against this Respondent an accusation of great im- 
' portance, and of a most grave character. 

It charges )iim with having been of counsel, and 
of having received fees, in a case pcndine in his 
own Court, before himself as Judge;&. with having 
taken a retainer to carry on, before himself, and 
and to prosecute to a successful issue a legal pro- 
cess, in which there were adverse parties and ad- 
verse interests. It alleges in particular, that on 
the 23d day of Mav 1805, he was retained in behalf 
ef Mai y Trowbridge, as her attorney, to procure, 
in the Probate Court, the assignment to his client 
of an estate, of which she and her sister were co- 
parceners; and that he,as Judge of said Court, on 
the same day, did issue his warrant, for the ap- 
praisement of the estate, as preparatory to a final 
judgment in the case. It is not indeed further ex- 
pressly said, that he did in fact, render a final judg- 
ment, in the premises, in favor of his client ; but 
the general complexion of the article is such, as to 
make a clear and decisive impression, that this 
t\espondent has been of Counsel, and taken fees, , 
on matters judged and to be judged between party 
and party, in his own Court, and before himself. 

The fiespondent cannot but know and feel, 
how unfavorable an impression, such a charge, 
sanctioned by the House of Representatives, must 
necessarily make, on bis case and on his character. 
And he Cannot but most deeply lament,tliat thntHon. 
House should have given tiie sanction of its au- 
thority to a charge of such enormity against him, 
without a somewhat more exact knowledge of the 
facts attending the transaction. And.this Respond- 
ent cannot but perceive clearly, and feel most sen- 
sibly, that however innocent he may be, of the 
matter of this charge, and however clear he may 
now be able to makd his innocence appear, he still 
is a great and distressed sufferer under the effect 
necessarily produced, by the mere bringing of such 
a charge, on such autho'rity, against him. 

A short narration of the facts, connected w ith 
the subject of this Article, will put tlte Honorable 
Court m possession of the case, as it actually ex- 
ists. 

The Respondent^ long before he was appointed 
Judge of Probate, had been Counsel for tne said 
Mary Irowbridgre. She lived in Groton, and n ith 
her sister, the wife of Francis Champncy, who li- 
ved in Mew Hampshira, was coparcenercf the es- 
tate alluded tOj inlierited from their ancestors. 

The sisters were not on terms of amity or inter- 
course. The said Mai*ywasin possession of the 
estate, and her sister's husband demanded rent, lor 
his wife's part of it. The said Mai*)' objected pay- 
ing rent, but as rent was still insisted ou, she wibh- 
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endeavored to obuiin, either a severance ef tlie 
property by agreement^ or some other amicable 
acljuslnient of thu difficulty. For this purpose, a- 
mong other services, he made one journey to New 
Ipswich, in New-Hampshire, where Champney 
lived. These attempts proving all inciTectuafi 
BOthinfr remained but tu resort to legal process, in 
order that the land might be either divided, orM- 
si^ned to one of the sisters, according to the pro- 
vision of law. Before the petition for this pur- 
pose was however actually presented to the Court | 
of Probate, the Judge of that Court died, and this 
Respondent was appointed in his place. Having 
accepted the office, he immediately informed the 
parties in this case, ihat an embarrassment bad a- 
risen, and that he was, of course, indii^posed to 
take judicial cognisance of a cause in which he 
had been counsel. And yet thi^ Respondent sup- 
poses, that if no otlier arrangement had been a- 
ciopted, it would have been his duty to have grant- 
ed i he common processes, and to have rendered 
judgment in the case, at least pro/onna, so that 
the parties might have taken the cau»e to the 
higher Court ; for otherwise he doth not know 
how the parties could ever obtain theirrights, as no 
particular provisions, fur such a case, then existed, 
as far as this Respondent knows. In point of fact, 
however, he never did adjudge the cause, even 
prmforma^ nor do anything fuither in the premises, 
except as hereinafter stated, and by the express 
desire of both parties. Both parties well knowing 
his situation in the case, and being now desirous 
of putting an end to the controversy, agreed that 
the land should be appraised by competent judtes, 
andtlie moiety of one of the sisters conveyecT to 
the otlier, by deed, for such sum as tliese apprais- 
ers should award. It was agreed also by the par- 
ties^ that tliis Respondent should designate the ap- 
praisers, and he did so, and a fdmal warrant was 
issued, that they might be sworn. They .appraised 
the land, the parties were satisfied with the ap- 
praisement, and deeds were executed releasinff and 
conveying the moiety of Mrs. Champney to Mary 
Trowbridffe. 

This is the whole and true history of this trans- 
action ; and surely this Respondent may be allowed 
to express his regret and astonishment, that such 
an occurrence, nfteen years after it took place, 
without complaint or suggestion from the parties 
concerned, should now be made the foundation of 
such a chaise as the Honorable House of Repre- 
sentatives have!, in this Article, exhibited ae»inst 
him. And he avers that he is in nowise guilty of 
any misconduct or mal-administraUon, as charged 
against him, in this sixth article. 

The seventh article accuses the Respondenr, of 
having given advice and counsel, to one Whiting 
the Kuaraian of certain wards, in and about the 
settlement of his accounts, as such guanliiin. This 
Respondent admits, that it is very probable that 
he rendered certain professional services to »aid 
Whiting, as guardian, as well he might do, for 
which he charged and received the customary fees ; 
but he wholly denies that he was counsel of, or re- 
tained for, said Whiting in any controversy before 
hiro, in which said Whiting was party, or that he 
in that case, or any other, acted as counsel in any 
matter injudicial controversy before himself; and 
he denies that he charged said Whiting fees, as 
counsel, for any act or thing proper to be doue by 
him as Judge ; and in as mucii as the said Article 
does not state in particular, whe the wards were, 
or what the advice was, or what circumstances cx- 
bted making it improper in the Respondent to give 
professional advice in the case, he must reserve a 
more particular answer to this Article, till he shall 
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be more particularly informed of the matters, of 
which he is herein accused ; and so he saith that 
of the misconduct and mal-adminislration charged 
in said seventh Article he is in nowise guilty. 

The eighth Article alleges, that in Nov. ID 1 8, the 
Respondent, advised with and direeted one Jusinh 
Crosby, as his attorney and counsel, concerning 
the settlement of u certain account, then and there 
to be setded by said Crosby before him as Judge ; 
and that tlieResnoudent received two dollars tliere- 
tor, and alloweo it in the aceount. 

This Respondent saith to this charge, that he 
has a very imperfect recollection of the transac- 
tion referred to in this Article. He is confident 
that at this time, he gave no advice to any execu- 
tor, administrator, or guardian as suchj in any civ- 
il action, and that he cnargedand received no foe, 
or comuepsation as counsel, for any thing which 
he ougut te have done as Judge. He thinks that 
he recollects that the said Croi<by had some indi- 
vidual pei*sonal interest connected with the es- 
tate, of which he happened to be administrator ; 
that in relation to that interest, he was asked for, 
and gave professional advice, as well he might de. 
Farther than this he has no recollection. He 
must wait therefore the development of the oir- 
cumsiances in the evidence : perfectly satisfied 
that if no more tlian the truth appears, nothing 
can be substantiated te impeach nis integrity or 
the propriety of his conduct. He says, therefore, 
that he is not euilty of the miKconduct and mal-ad- 
minjstration cuarged in this eighth Article. 

As to the matter charged a^inst this Respon- 
dent in the ninth Article, he saith that he denies 
the existence of any such occurrences or circum- 
stances, as are therein mentioned and saith he is 
not guilty, in manner as charged therein. ^ 

The tenth article of impeacliment charges add 
accuses the Respondent, in substance as follows^ 
vis. that he advised with and directed one Peter 
Stevens, as attorney and counsel of said Stevens, 
upon the subject of an administration en the estate 
of the father of the said Peter, then lately deceas- 
ed, and received two dollars tnerefor. This Re- 
spondent contends that this Article, like several 
of the foregoing, contains no allegation of anv of- 
fence or misconduct in the Respondent. iVhy 
might not the Respondent give advice to the said 
Stevens, as well as to an^ other client ? It is i.ot 
alleged that any application was pending before 
this Respondent, or that he was called on, official- 
ly, to do any act whatever for or afiecting the said 
Stevens. It is not said even, that said Stevens, 
was an administrator, or had occasion for any of- 
ficial act of this Respondent whatever. 

This Respondent, nowever, does not refrain,not- 
withstandins the obvious insufficiency and nullity 
of tills Article, from stating the facts in relation to 
the case, which he supposes is alluded to. Peter 
Stevens mentioned in the Article, hud interfered 
and intermeddled with the estate of his father, 
Simon Stevens deceased. He was, in conse- 
quence thereof sued as executor de son tort. Be- 
ing thus sued, and judgment obtained n^ainst him, 
he applied to this Respondent for advice, how far 
he could still protect himself, by taking out letters 
of administration. This Respondent gave him 
such advice as he thought correct and proper, and 
there the matter ended. Stevens never was ad- 
miniKtratoi of his father's estate, and of course 
never applied to the Respondent as such. The 
Respondent knows no other fact material to a full 
understanding of this transaction ; he avers, that 
his conduct in the premises was every way coi- 
rect and proper, and that he is not guilty of any 
misconduct or mal-tidministrniion as cbaiged a- 
gaiiisthim« in Uiis tenth article. 

The charge contained in the eleventh article, is 
that the Respondent, in Apnl 1818, gave advice to 
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one Josijvh T.oiKo, is tuIiriMiiMrator of .Tosinh 
Locke deccsiscil, ri-lailvc to an arlminiplration ac- 
count ; and recoixed tlicreCor five dollai-8. The 
Respondent in answer to this charge saitii, that as 
far aft he rcmonibors, he did rcudrr and ]>rrfoini 
certain professional services for l he ndntinistratui 
on this estate, as well and hnvl'uily he might do ; j 
it being relative to no matter in i'onti-<n'ersy in his 
Conrt, or in which he was not as competent as 
other counsel, to give advice and assistance. He 
saith, therefore, that of the matter charged in this 
ariK k*, he is not guiliy. 

Tlie Respondent now proceeds lo the iwelllh 
Article, which charges and ai ruses him as fol- 
lows ; via.lhai" he, in June 11J16, at Framing- 
Irnni, in said County of Middlesex, one Alpheiis 
Ware, who before bad been, and then was guar 



tit. He had exhibited the account fo the Over- 
1 seers of the Poor of the town, for their examina- 
tion. No law rerjuires ihis ; yet it is often recom- 
mrnded lobe done, for belter security against the 
ailftwanee of unjust accounts in such cases. These 
overseers had <"xamined the account, and were 
sniislied with it, and had signed a certificate lo 
that rffecl ; ami the account, when presented was 
unobjected to, and appearing to be recular and 
corrrct, would be allowed ofcourse. Ware the 
guardian, prrspuicd this account for allotvance, •£ 
Framingham, at the lime menlioned in the article. 
Grout, who was ontJ of the ovej-seers of the poor, 
in the town where Brock tived,happencd to be pre- 
sent at Framinchnm, either accidentallv, or on ac- 
count of other business in the Probate Court. As 
betore obsened, there was no olgerrion lo al'ow- 



dian, of one Jotham Brcck, a person nou. compos \ \n*i and passinc the account, and it was mailer of 
mcntist being about to present his account of his )! course, that it should be done, and that the eom- 
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guardianshii>,of his said ward for allowance, and 
thereupon a controversy having arisen between 
the said Ware and one Nathan Grout, who, as one 
of the ovci-secrs of the |>oorof the town, in which 
said Breck had his settlement, attended said Court 
to examine said account, respi^cting some proji- 
erty bvlonging to the ward of said Ware, and 
thcVcupon the said Prescott, overhearing the con- 
veisation betwoen the said Ware and the said 



mon order and decree should be drnwni up by lite 
Register. Ware then applied to tli« Respondent, 
for advice and information respecting rrrtain notes 
of hand, in which his ward was interested. The 
circumstances attending these notes were these.— 
Bi'cck, the ward of Ware, had sometime before, 
probablv before the gnaidiansliip, given a deed of 
certain land to two men of the nante of Brit/ges, 
Brerk's wife had refused lo relinquish her dov«'fr 
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■Grout, respecting said ward's estate, profjoscd to i in the land; the purchasers therefore had 
ailvisc and instruct them therein; and thereupon '.' notes for the purcha>:e money, pnv;«ble when .On 
the said Prescotl bein^ then ami there Jud<;e as ', should so relinquish. Sh.* siijiilec-.finini!, tiienlijert 
aloresnid, did advise with and direct the said \\ai-e ■: of Ware's inquiries was to learn, in \t hat mnnn'r 
and Gront,coHcerning the settlementol the account j I the purchasers could pay the puiclinsc ojonry, 
aforesaid, and the interest and estate of the said i with safety to thrins<:lves, noiwithsianding ihislirr 
waid, and the guardianship of the aforesaid Ware, ■. refu>*al loVclinqtii«ih dower or how to furni'b them 
and the said account tJiereat"ler, on the day afore- : an indemnity. On this point W«ro asked advirr 
said, was sworn lo by the raid Ware, and was ex- j; from this Respondent, and as the Respondent sup- 
amined and with the consent of said Grout, was ' posed, asked it of him proro«:!«ional1y,nnd ns a law- 
yer. The case had nothinu to do w iili any ofticial 
duty of the Respeiideni. Ho was not bound to 
give advice to gnai'dians what prore.cses to in«;li- 
'; lute in the Courts of law, nr what other remcilifs 
• to pursue to obtain the nrop'riy of- assert the 
'. riehts of their wards. \^c nevsr imagined that 
Wai*e expected this advice of him as Judne of 
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nllowed by the said Jndge ; and the said Prescott 
Ihen and there first demanded of said<jirout, as 
fees for advice and counsel as aforesaid, the sum 
of five dollars, and updn the refusal oi said Gront 
to pay the samei the said Prescoit demanded tli« 
same* of the said Ware ; and the said Ware o*)- 
jecting to tlie payment thereof, the said Prescoit 
then and there proposed to llic Siiid W .ire, that if _ ^ 

he would pay the said sum of five dollars, be I ' for professional advice, aiid not for o 
■would in his said oflicc of Judge, insert and aUow i; tion. Ha\ing given this ndvue, he expected of 
the same to the said Ware, in his said nrcount of [• cour«e to be paid for il, lik(> other counsel, and 
Guardian>iiip, then before sworn to, and with Uie 1 1 although Ware manifested some reluctance, he 
<'onsent of said Grout, allowed by lh<: saifl Judt>e. j. pnid it^ ncvertheles<t, and it was allowed to iVim, 
And the said Ware then and there still objecting jmd as the Respondent supposes properly allowed, 
thereto, because the s:iid account as allowed, had '• in his account ; and the Resnondent was happyaf- 
beivn consented to by the aforenamed Orout, nc- | ■ ten*-ards to learn, that by following the advice thus 

said ' |)v him given t4KJ object songhl had been obtained. 



'xpect 

Probate, it being so entirely and exclusively a case 

fficial <lirec- 



tinn as overseer lo the|)oor as aforesaid ; the sai 
Pi escolt insisted on the payment thereof, and to 
ovc-reonie the objection of said Ware thereto, stat- 
ed to t!ie s»id W are, that * the ovei-seers -of the 
pour nt^ed know nothing ab(Hit it.' And tlir. said 
Ware then aixl there, uiK>n tlie urgent and rcpsat- 
<id deni'inds of the. .said Prescott, and ufMu his 
•p:'u|:o.v;itioa to in.vcrt ihe same charge in the guar- 
<iian>liip aceounl nfoiesaifl, audio allow riie same 
wi:hout the knowledge of the said Grout, did pay J! coui'se if the advice was necessary and ptoper, the 
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given HKJ objc 
The Respondent avers upon hi-* veracity and von- 
: science, that he was conscious ot no illegality or 
■ imjiropriety in this matter. 

It appeared to him a very proper case, for the 
• guardian to ask and obtam professional advice : 
! indeed he cmiUl hartUy proceed without it. It ap- 
j peared to him, mosl clearly, that it was proper and 
: competent for him to give such advice ; and, of 



to the snid Pres<H>tt lh«* said sum of iive dollars. — 
Ami thereon the saiti Prescotl did inst»rt by inler- 
liiieaiion a charge of five tlollars, for the nivney so 
paid to him, ns aforesaid, in the guardianship ac- 
count of said Ware, and did pay and allow the 
same accordingly.'* 

Before proceeding to remark on the substance 
of this charge, or on the manner, in which it is ex- 
pre.s.sed, the R(«:(Mmdent will lay before this Court 
a concise hisioiy of the facts, as they exi<t, and as 



expense of it was lo be allowed, like any o« her ex- 
pense, in the account. Whatever opinion may be 
holden of the prudence of this transaction, in n 
matter so inconsiderable, this Itespondeiit de- 
clares, that he was wholly innocent ol'anyiniprop- 
er or corrupt motive. It never oecurred to him 
that his eondurt, in this ca'<e, might be qu*?<iiona- 
ble, or that it would expose hinj to any crimination 
1 or sniiipicion whatever. If he acli d wrong, it was 
merely and entirely an error of jjidjmeni, for 



hii expects to be abb; lo make them appear. At *: which he hojies the candid inter|>r( tation ot tiiis 



or near the tiiue menlioned in the article, the said 
Ware therein i>'f.niii)n«d was about to present, for 
ailowanc< 
Guardian 



Court. But he contends that lut has been unilly 
I of no imsconducl or nml-niiMiiirL>:tralion wlmirver. 



• to tin! I'rebate Court, liis acrouni, as j; The only oliieialaii done b\ hiin in tin- i-a>i« \\a< 
of 0!M.' lirtck, a person iwft coMjius mtit- \\ aiio^\ini; the (iv« dudars paid by Ware loi* ili*- w**' 
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>ice. Before this is made out to l)e misconduct or 
conuptiou, it must appear, that this Rcs|)oiultiut 
knew, that Ware, as guardian, liad no occasion to 
lay out that sum for such a purpot<e ; or that he 
procured him to lay it out, for his, the Kespond- 
ent'sown benefit, stiii kuouing tliat there was no 
just and proper occasion for U. But this Respond- 
ent avers, that it was a fit and proper case, at least 
in his opinion, for the guardian to take advice ; 
that the sum paid by the guardian was reasonable, 
and that therefore' it was properly and justly al- 
lowed. And this Respondent doth utteily deny, 
anil if this Court would allow him, is ready to 
maintain diis denial by his oath, that he ever, in 
tke first instance, proposed to oner this his advice 
while unasked, or that he interfered in the con- 
versation of tbQ parties for the purpose of ofiering 
such advice ; or that he ever said or intimated to 
the said Ware, that the tr.insaction might or could 
be kept secret from the overseers. 

The Respondent hopes he may be allowed to in- 
voke the caution and candor of the Court, ia re- 
gard to chai'ges, to which the zeal of willing and 
sealed witnesses appear to have given great col- 
oring, and which therefore might produce an un- 
just effect, on the Respondent's case, unless di- 
vested of that coloring and examined in tkeir'own 
nature and character. This article would repre- 
sent Uie Respondent in an odious and disgusting 
point of view, independent of any legal crime or 
official misconduct, ft would hold him forth as of- 
ficicMisly overhearing other persons' conversations ; 
as volonteering and obtruding his professional ad- 
vice, on those who do not wish for it ; as not only 
askinc^ a fee, but as, in an extraordinary manner, 
insisting upon it, and being urgent for it ; and, fi- 
nully^ as allowing the item in tlie account by inier- 
lineation, as if a bort of forgery had becu added to 
his other crimes. 

The Respondent meajis not (o coni|)lain ; but lie 
dees most solemnly adjure thi<itiigii and Uoiiortdjie 
Court, not to ailjudge him guilty till stime substun- 
tiiil act of wilful and corrupt miscoiiUiict be proved 
4g.iiosi him. 

He trusts that his judges will examine into the 
MibstJincc of the (;hHis:es produced ; that they will 
judge him by the plain slandurd of the law ; that 
tliey will require a well proved case of Ipgal mis- 
I'oiiduct and maladministration, before they con- 
demn him ; and that they will not judge hini by 
any incidental or iiHCsscntial circnmstHn('es,\vliicli 
nay consist merely in pec<iliarity ofmaiiher, and 
viiich ar^i ofijen ea^iiy misreprescDiccJ, and ditij- 
coll to be disproved, even when wliolly unl'ounclcd. 
With respect to giving advice to ndminibtralors, 
executurs and guardi ms, genemlly, thi« Rc^pond- 
■iit supposes that every iud^e of Frxdmtu in the 
Communwealth, who was a practising lawywr, bc- 
lore die imo law, gave sucli persons advice and 
professional assistance, as freely as to oih^^r per- 
sons, except in matters of controversy cominir be- 
fore them as Judges. If an administrator wished 
to sue a nut^, or a bond, or to delend a Auit vj a 
liute^ or OR a bond, or to do any other act or thi'ig 
requiring coujisel, this Kespondciit knows liO rea- 
iJi)«nor Hny practice, rendering it impro|)er for 
""••h administrator to apply either to tiie Judge or 
Iiffri-ter of Probate, aivd lor them to nffbi'd such 
•tKsistance and advice. The law by the recent 
statute, has niac^ea paiti(-ularpro'/jsion,asto some 
nies in this respect. The Flespondcnt iias no 
f lull to fi^iil with this statute, but the very |)iu>s- 
■n; of the law proves, what was iiu(l(M>t()od 
to be legal before. T1m3 Res|)ondent therefore 
Mtti), that be is not (guilty ot the miscondiici or 
mnl-iidininiolrauon charged in this twelfth Article. 
The this teentli article charges liic Respondent 
KJlh having been counsel for unc Susan Clapp, ad- 
aiuislratrix vf J«reiiHuh Ciipp, about and eun- 
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cerning said estate, and with having, as her coun- 
sel, as aforesaid, received a fee of three dollars. 
The Respondent wholly denies that this article 
contain^ a charge of any legal arimc whatever, or 
any thing to which he can properly answer. In 
point of fact, however he Iwlieves that he never 
did receive any fees, as counsel, pf the said Susaq 
Clapp on any account whatever. He therefore 
denies ail the matter of fact contained in said Ar- 
ticle. He believes that the said Susan did settle 
an account befqre him, as Administratrix of said 
Jeremiah ; that for the transaction of this busiT 
ness, for her special accommodation, two special 
Probate Courts were holden, and he thinks it 
probable, for reasons already given in answering 
other articles, that t\vo or three dollai-s additioULl 
expense iniglit be incurred, by the holding of BBi4 
Courts, audmay have been paid by said Adminwr 
tratrix. But he wholly denies having been of 
counsel for said Susan, or having received any 
fees as such ; and says therefore thatofth* matters 
and things in this arpcle contained he is opt guil- 
ty- 
The fourteenth article chaigw and accuses this 

Respondent as follows, viz. that " he being Judge 
as aforesaid, became and was the counsel of 
one lohn Walker, administrator of one John 
Walker, deceased, and on the first day of A- 
pril, 1815, did advise with and direct the said ad- 
ministrator, respecting his administration on said, 
estate, and did dcmpiiul and receive as fees tU^re- 
for, of and from sai{l administrator the sum of five 
dollars, and the said James Prescott, being Judge 
as aforesaid, on the first day of June 1816, did fur- 
ther advise with and direct said administrator,aiid 
as his counsel and attorney, of and concerning his 
administration on said estate, and diddemandand 
I'i'ceive, as fees therefor of and from said a^mini-<i- 
li'ator,oiheraud fnither sums of money, amouutins 
in the whole to the sum of 15 dollars, and the said 
Prescott being and continuing Judge as aforesaid, 
on div«rRd!»ys andtimpsj)etween the said first day 
of June aCoresaid, and the seventeenth day of May 
next after, did, as counsel and attorney of said ail- 
ininistrator, advise w^th and instrucC him in tiie 
further administration of said estate and for his 
fj^es, for his advice and instruction and counsel, at; 
aforesaid, the said Presoott did demand and re- 
ceive, of and from said adaiiuistrator, other large 
sums of money ; to wit, in the whole,thf sum of one. 
hundred and twenty dollars; and the saiil Pre.scoti 
thereafter in said oitice of Judge of Piobate. did 
allow all tlie aforesaid sums to the said JohnA\ alk- 
er, in the settlement ol his administration of the 
estate aforesaid." 

As xvds observed in relation to the last preced- 
ing Article, the Respondent perceives in this nq 
ch^Fifc imputing any legal odence whatever. In 
relation to the case, J'upposed to be a'.lnded to, lua 
remembers, that the uclministrator of Johij Walk- 
er had various controversies and couciiiiis i;i Uivy^ 
in no w-iy conjiected with any otJicial duty of this 
Hes|J0iid«'iit; that this RrsponcicBl was retained 
and acted as counsel for tlie said administrator, in 
these conjcerns, for >vhich he was paid, as far as ho 
remembers, jjy ^ums smii'ar to the small^ .sums 
mentioned in this Artirlp. Aj-'I auTo the sum of 
un«lijji:dicd and tneniy dollars mentioned therein, 
this Respoo'Jtnt recolkcts, tiata suttuas brought 
in the Cinuit Court of Common Pleas, bv one 
Hopkins agaimit BtiiJumUi Th'>T)pso7itJivnfs JVuik" 
e.' i\m\ J^ine Dean ; in.>t J his llisipondenl was re- 
tained as Coua$.e! on behiiirof the defendants; 
that it aflL'r\Nardti appcaretl that the heirs of -lohn 
Walker would be e\eiitually the sulVerers, if a re- 
covery were had agaiiis«tlhe def(^ndauts; and that 
thei e fore the stxid a'iaiinistrator requested lhi$ 
Hespoudcnt to continue to conduct thrdtfence, at 
I tiic expense cf .said cpi ilc, which he did, aj^d 1^ 
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the end, he rendered a just and true account of his 
fees therRin to said Walker, ^hicb were said and 
ho presumei were aflerwnrds allowed, like other 
similar charges, m the settlenent of the account. 
And so the said Respondent saith that he is no way 
guilty of the misconduct or mal-administration, 
charged in said Article. 

The fifteenth and last article of these charges 
alleges, in substance, that the Respondent permit- 
ted himself to be retained as Counsel for tne exe- 
cutrix of Jonas Adams, and did act as such, in ad- 
vising her in relation to her liability as execOtrix, 
for the BHpport of a jierson supposed to be charge- 
able on th6 estate, for which advice he received 
55, and subsequently for similar advice on the 
same subject $\0 more ; which said sums were af- 
terwards allowed by him in her account as execu- 
trix. 

The Respondent in relation to this article has in 
the first place to remark, what has been already 
observecl in relation to more than one of these ar- 
ticles, that he doth not perceive what crime or of- 
fence was intended to be. imputed to him bv this 
charge. — He presumes it was as propee for him to 
|;ive professional advice to an executor or adbnin- 
istrator, as to any other clients, unless it were for 
some matter pendine before bin, in his official 
character, ana in which theire was a controversy 
between adverse parties. Executors and admin- 
istrators on estates, in their controversies with oth- 
er persons, and in a great variety of legal ques- 
tions which arise, although the will might have 
been proved before this Respendcnt, or the ad- 
mini8ti*ation granted by him, have nevertheless, in 
these subsequently arising controversies and ques- 
tions, no more connexion with this Respondent in 
his official character, than with any other Judge 
of Probate in the Commonwealth. 
" In point of fact, thin Respondent remembers, 
thai the said executrix did apply to him, not for 
any official act to be done by nim, nor for any pro- 
cess or proceeding in the Probate Court, but for 
certain legal opinions to be given by him as a law- 
veron questions, in which she ^as interested. — 
These opinions he gave, and was paid for them, 
and he presumes the sums so paid were allowed 
in her accounts. 

And the Respondent f;niih, that lie is not guilty 
of any misconduct or mal-ndministration in his said 
office, as charged in the fifteenth and last article. 
Tills Res[>oiKlcnt has now laid before this Hon- 
orable Court such facts and circumstances by way 
of answer to the charges exhibited against him, 
as the time allowed hini would permit. These 
c'larges extend over a period of sixteen years, they 
re'ate to very various transactions, and are some of 
them accompanied with circumstances now proba- 
bly forgotten. He trusts the Court will make due 
allowance for considerations of this nature and net 
expect from him more minute details of transac- 
tions long since past, than he may reasonably be 
supposed capable ef making, after such a lapse of 
time. 

The Respondent is not insensible to the effect, 
which the exhibition and publication jof these 
articles have neccatarily produced on the public 
sentiment. He has nevertheless cautiously refrained 
from any effert to control or counteract Niat effect. 
Callod upon constitutionally to answer before this 
hifth Court, he has forborne all appeal to any other 
tribunal; satiHfied that if his constitutional judges 
shall pixinounce him not guilty of the crimes and 
the misdemeanors of which he is accused, an 
imnartial and enlightened community will cheer* 
luliy do justice to his reputation and character. 

He now earnestly entreats of this Coi:rt a pa- 
tient and unbiashid (examination of his case. If 
any one of its honorable members should have con- 
ceived against him or his case any prejudice of 



whatever sort, ha would sole«iaIy call opon him to 

Siard against its effect upon his judgment. By 
elaw, which is just and impartial; by the law, 
which knows neitner favor nor affection, nor pas- 
sion nor prejudice; by the law, which holds its e- 
qual and sovereign authority over him and those 
who are now to judge him; by the law^ which in its 
benignity consiifers 'a H men innocent, till they are 
proved to be guilty ; by the law, this Court has, in 
the presence of uod, solemnly sworn to try and 
judge him. — He now awaits the result, with deep 
concern, but not without composure ; with a con- 
fidence in these his judges, which bids him to hope 
assuredly for the best ; and with a consciousness 
of his own uprightness and integrity which will be 
sufficient with God's blessing to enable him to sus- 
tain the worst. 

JAMES PRESCOTT. 

Mr. KING, chairman of the managers, 
said that the committee appointed bj the 
House of Representatives to conduct the 
Impeachment against James Prcscott, 
Judge of Probate for the County of Mid- 
dlesex, having heard the answers of the Res- 
pondent to the several articles exhibited 
a|;ainst him, would report said answers to the 
House of Representatives, that they might 
make their replication thereto. 

The President inquired whether the man- 
agers would propose any time for offering 
their replication. 

Mr. KING, after being informec^ that the 
Court would sit in the afternoon, replied that 
the managers would be ready to iile the 
replication at 4 o'clock. 

The president asked if the managers, or 
counsel fur the respondent, had any motioa 
to submit. 

Mr. KING requested that if the subpoenas 
for the witnesses summoned on the part of 
the prosecution were returned, the wiinesses 
might be called, in order to ascertain whether 
they were all present. 

The Clerk xjalled them accordingly. 

Mr. WEBSTER said he did not hear 
Nathan Grout answer to his name. TIvb 
Respondent considered his testimony to be of 
great importance to his defence — he would 
therefore inquire of the honourable mana« 
gers whether they expected the attendance 
of this witness 

Mr. KING answered that he was regularly 
summoned, and he knew of no reason for 
su|H)osing that he would not attend. 

It appeared however, upon the clerk's 
reading the retnrn of the subpoena, that ihcB 
witness was ill, and would not be able to 
give his attendance. 

Mr. WEBSTER then asked the mana- 
gers if they had any objection to taking hi^ 
deposition under a commission fiom th« 
court. 

Mr. KING said the managers would tak^ 
the proposition into consideration, and if th^ 
witness should net come, they would give ail 
answer to the Respondent's counsel tomonov^ 
morning. 
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' [It wu aftertrardi agreed that the depoii- 
Ikm of Nathan Orout, taken in the inaniKr 
iMreinafier (Inscribed, ihould be received as 
CTidence in the case.] 

The Court was then adjourned to the af- 
wrnoon, at 4 o'clock. 



[The Senate Chmnbci' duriaflhe racpu bi<) 
«n HrranePd fortbe injiecLed tnnl, nod the scat* 
■re nccorauiglf i>ccupietl asrolloWB: Tbe Sen- 
Jodjre«, --" -"■-- 



UP, ui JiidKe>, BfttinEHo ciiircd line* on tlia ru- 
theat side of uie Chambfr, rronlinE Iha pntrnace. 
The renr line whs consiilambly ralnail, bo that all 
the Judges could ue Ibe iviinessemi the; werr 
hroaiht uiMin the itiiDd, nnd be seen bv Ibom Tiica 
u face. The Pretideni-a Chair wu In Ihe ceatrc 

it. The Clerk's ilesk wna in Ills rcnira of the Ural 
nae, dirsctly berore nnd under the Premdrni, In 
IVoDl of die rresidnnl, on the 
Chaniber, a few feel from [ha cDtianea, h 
•aritDafises fluid ; — cm one Rids a( whicb »t 
diuance, wai a loDit r.Me with seal* for ihi 
s, racing ilie Srnntora on tiic Frei 
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id Jiis Conni^l. Al 

— „ ^,- — - _- , aadbelweembem 

and die aaata at tlie Senators, were ivro smaller 
Inblea faciug inwarda io a» lo conptetc the out- 
line of an area, oquaro at the bottom and si^micir- 
nulu ntiha ti». At thai which woa near the .Man- 
aeera, aatdie ShcrilT of llie Countt of Surfolk-, 
M the onpoaite tabic, was the Crier ol the 
Court. The Lieut Governor nitd f^incil, in- 

oi^cupied scnu atBigned tlieoi wiihoni tbe area 'in 
ihe same side wilh the Respondenl. The Si>pnk- 
*r and Clerk of tbe HnuM of Pcpre^cnmiiiPH 
• xl near Ilia SburilT; and tbe Mrmlicrs genera ^f 
tilled die lenls behind ibunj uithouL diooiea.J 

^FTEIiJvoo^r. 

A Mes»a{!fl fnnnlliB House of Representa- 
tives wiu delivered by Mi. PHELPS, staling 
tbai HORATIO G. NEWCO.MB, Esq. w.i« 
elected a inmingpr in ibe place of L.EV1 
LINCOLN Esq. 

At 4 o'clock, Mr. LYMAN w.is charRed 
■ritli a pieuaEe to inform the Hmiscof Ke|>- 
s ihat tbe Senate was Hbnnt to re- 
(elf into a Couri uf Iniponchmciit. 

Tbe Speaker, tlio Manaeers and oiher 
-Meiiibcrs of tile House of Represciil^itivcs 
came in. The Respondent also allended 
Willi li is Counsel. 

The Court was then opened nnd the Re»- 
potidenl was cnlleil. 

Mr. KING said tbe MaraigeTs nn hebalf 
of tilt House of Represeiit:ilivcs were ready 
m present their repli cm ion to Ibe answer of 
the Respondent. Mr. KING ilien read the 
replication as Inllnns: — 

REPLICATIO.V, 

By the House of Representaiirei of the 
Common wealth of Mnssacluisetts, to the An- 
swer and Pleas of James Prescuit, to ibe 
Articles of Impcncbnicnl exhibited against 
liimhy the said Hiiuteuf Representatircs, Ilk 
llieir own name, and in tbe name of Ibe peo- 
ple of MHssachuspits. Iiefire ibc Hon. ihe 
Sonaie of the said Common ne.ill 1 1, on ibe 
&th day of Feb. A. D. J321 :— 






The House of Repiesentilives nf the Com. 
monwealth of Masiachusetti have consider- 
ed the Answer of JAMES PRESCOTTi 
Esq, to tbe Ariiclei of Impeaiibiiient agaiiM 
him, by them exiitbiled, In ttieir own name, 
and in the name of ibp. people of tbis Com* 
mniiwealth; and iilk'guit; tbnt ibe said An- 
swer of tbe said PRESCOTT contains no 
sufficient ansiver to the Charges by them ex- 
liibiied, as albresBid ; nrver[beles!i, for repli- 
cation thereto, observe, that the saidJAHES 
PRESCOTT bus attempted to cover hii 
misconduct' 111 d maladininistratloi] in office, 
by erasive statements, and perversions of lb* 
Un- ; tbat Ibe sui'l Answer does give a false 
and decvplive coloring to tbe various char- 
ges of misconduct and maladministration, 
cnnlained in suid Articles; that the said 
JAMES PRESCOTT did, in fact, commit 
the various acts, and is,in trulh, guihy of the 
mi^cunducl and maladminisirjtionaf which 
he stands accused; and ibc House nf Rep- 
resentatives, in Ml confidence of tbe truth 
and justice of their accusation, and not 
dnubting that Ibc Hon. Senate will use all be- 
coming diligence to do justice lo the pro- 
ceedings of the House of Reprcseiiratives, 
and to vindicate the honor of ihis Cuminon- 
wenbh.doarer their charges againM the said 
JAMES PRESCOTT to he Irne ; and that 
Ihe said JAMES PRESCOTT Is gtiilly in 
sncb manner as he stands imppiidied ; ami 
that the House of Represciiuiires will be 
rendy to prove their charges agninsl him, at 
<iu<:h convenient lime and place as shall be 
niipniiited for that purpose, 

Mr. WEBSTER said ihM «ith leave of 
the hnnjurabk managers, he tvould make a 
5inf;le suggestion, befure tl.ey pioceeded to 
ibc ill trod net ion of their evidence. It was 
the opinion of himself and his learned as- 
sociaten in the defence, that the first and 
some of the succeeding nrlidt^, if proved, 
were wholly insiiflicieiii to lix anr criminal' 
iiy itpon thp Rcspnndenl, He did not wish 
lo impede the progress of ihe tri:il, bj mis- 
ing any preliminary quetiiim on ibis account, 
a* lie was well aware tbat the insnffiriency 
of ihe articles was involved in the question 
jrif guihy or ni-i guilty upon the several 
chirjres. He made ibe remark simply with 
'lie view to prevent lis hoin;; inferred, frtm 
ih^ Rpspondeiil's not objectiiie to ihc ndmii" 
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fulTiciency of the arii- 
oid.1 now observe, in behalf nf 
ibe Rcspnndrnl'i counsel, that they should 
nni oppose any proper evidence In prove the 
fncts Slated in the articles of impeaehmeni, 
but Ihai they shinild consider fbeinselTes 
buupd to resist the introduction of any evi- 
cienee to prove facis no (specifically cliarged. 
The FresidGni asked ihe Managers on the 
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part of the House of Representatives, if they 
were now prepared to proceed in the trial ; 
upon which Mr. KING, the Chairman of the 
Managers, opened the prosecution, as fol- 
lows : — 

Mr. PRESIDENT, I am commanded 
by tlie House of Representatives to open to 
this Hon. Court, the grounds upon which they 
have impeached the Judge of Probate for 
the County of Middlesex, and have called 
him to your bar for trial. In the discharge 
of this duty, I shall endeavour to confme 
myself to such statements and remarks as 
may be connected with the ciiarges contained 
in the articles of impeachment, and with the 
matter of defence alleged in the Respon- 
dent's answer, and with as much brevity as 
may be consistent with a proper exhibition 
of the principles and facts of the case* And 
while I hope never to lose siglit of that re- 
spect and deference which I owe to this hi&;h 
and honourable Court, nor of all possible 
regard for the rights and feelings of the 
Respondent, I must ever recollect that my 
fust duty on this important occasion is to the 
people, who sent me here. 

Mr. President, the representatives of the 
people could have none but the most worthy 
and honourable motives for preferring this 
Impeacimient. They had no injuries to 
avenge — no prejudices ajrainst the Respor- 
dtint to indulge — no selfish objects to attain. 
Some inipeachmenls have originated in par- 
ty feelings, have been used as instruments of 
vengeance, in times of public excitement, 
by a triumphant majority, against the parti- 
sans of an opposite faction. But we are 
happy to livij in belter limes — to stand here 
to day on hi^^her ground. This Respondent 
is called to your bar to answer tor miscon- 
duct and maladministration in his office, by 
a unanimous vote of a House of Represen- 
tatives, in which party divisions have never 
sippeared — not upon the rumours of 'Xeneral 
reputation and public complaint, whicli have 
sometimes been considered sufficient to au- 
thorize this solemn proceeding, but after a 
long and patient examinatiun upon oath. 
From the evideivce laid before ihut l".oi:>e, 
they could not <Ionbi but a spirit of dissatis- 
faction Willi the Probate Olfii'e, existed in 
every part of the County of Middlesex, and 
that theg^iod people of that county h. id been 
injured and oy»pressed by the prest^nl incum- 
bent, under colour of office. Their constitu- 
tional duly then was plain and unavoidable. 
Tt) shrink from it would have been unworthy 
of the representatives of a free people — of a 
people justly proud of the purity and integri- 
ty of tlieir judicial institutions. They were 
bound too to proceed by impeachment, as 
well in justice to the Respondent, as in drs- 
charge of their duty to the people. The in- 
qtiiry pursuod by their order was oi'netiessity 
er parte ; the countci* proofs, which miglit 



vary or control the evidence thus obtained, 
if any such existed, could not be before them ; 
and the course adopted of bringing these 
charges to the bar of this high and honour- 
able Court, was the only one befitting the 
high judicial station of the Respondent, the 
grave character and aggravated circumstan- 
ces of the charges, and the dignity and high 
responsibility of the Grand Inquest of the 
Commonwealth. 

The managers for the House of Represen- 
tatives, then, are only discharging an imperi- 
ous duty in maintaining as well as they are 
able, these article! of impeachment — a duty 
which they have not voluntarily assumed, 
but which they discharge by command of 
the representatives of the people. If these 
charges shall be made good, the public inter- 
1 est will require a merited punishment upon 
the offender, — but if they are not maintained, 
if the Respondent shall succeed in clearing 
his official character from the imputations, 
which are cast upon it, then let him be re- 
stored to public confidence in a station 
which he is no. proved to have abused. 

Mr. President, although the managers 
have the utmost confidence in the justice of 
the cautse, which they are sent here to main- 
tain in the name of the people of the Com- 
monwealth, aK.d derive support and encour- 
agement from their conviction of the can- 
dour as wollasof the wisdom and integrity (;f 
this honourable Codrt, yet they cannot but 
feel embarrassed and oppressed by the novel- 
ty and solemnity of this scene. This is the 
first instance of the trial of a Judge under 
our present constituticm ; the first instance, 
inv.hichthe people have appealed to their 
coi?sii'utiona! pi-otectors against the minis- 
ters of justice. Every circumstance connect- 
ed with this trial partakes of this solemn 
character and deep interest. They are ini' 
pressed upon the constitution of this court-r- 
upon the character of the accusing party — 
upon the high judicial station pf the Respon- 
dent — upon the nature and aggravation of 
th« offence* charged against htm. 

7Vtc Court in whose presence we now 
stand, is cwnposcd of the highest branch of 
the supreme legislature of the Comnon- 
we.ilth. It Mtfl only to protect the people 
against powerful oppression — to chastise all 
abuses of tl»e-r delegated power, and to bring 
it back to it^ just limits ami proper uses. It 
is clothed with the power of trying the high- 
I est officers of the state — of df^posing our 
governors, and judging the judges of the 
land. To this High Court, com})osed of ci- 
tizens of tried wisdom, integiity, and patriot- 
ism, if appertains to be governed by its own 
judgment alone in relation to all its forms of 
proceeding — to take its rules from no other 
tribunal — lo do justice between the people 
and all persons accusi-d by them, in j<uch 
manner and by such Tuuns, under the sane- 
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tion of the constitution, as the public good 
shall require. The ordinary rules of law 
and evidence in their large and comprehen- 
sive iiTipori and relations, but not under any 
special or formal restrictions, are indeed 
adopted for its guide and government, not 
because they have the authority of the c(Uiris 
of common law, but because in themselves 
and of their own brightness they enlighten 
the path of justice, and are founded in rea- 
son and right. To a court thus constituted 
the people look with unlimited confidence, 
while they find its ear open to the just com- 
plamts of the humblest and most defence- 
less, while they find its arm strong enough 
to reach and punish oppression and corrup- 
tion in the highest station. 

7%c accusing party are the representatives 
of the people — a co-ordinate bumch of the 
legislature. To their vigilance is committed 
the superintendance of the public conduct 
of all the oflficers of the government, and 
OD their fidelity the people depend for the de- 
tection and proper presentment of the mis- 
conduct and mal-administration of their pub- 
lic servants, in their several degrees and em- 
ployments. This transcendent power, vest- 
ed in that house as the Grand Inqupst of the 
i.'ommonwealth, has constituted it the guar- 
dian of the rights of the people, and the 
watchman of the constitution. 

The office held by the Respondent is one of 
the highest importauco. it is a branrh of 
the administration of the justice of the Com- 
monwealth. • It is an office of ejctcnsive ju- 
risdiction — of great power — of large discre- 
tion — all vested in the person of an individu- 
al. Within the period of one generation 
the wh«le property of the county — of an ex- 
tensive, populous, and opulent community, — 
passes under its administration in some one 
or other of the branches of its jurisdiction ; 
and there is not a person within its limits 
who is not deeply interested in the purity 
and uprightness of its administration. To 
the wisHom and discretion of this oflicei is 
committed the care of the widow, and the 
fatherless, of helpless old age, of unprotect- 
ed infiancy, of miserable idiocy — of those, 
to whom the law has not given the right, and 
of those, from whom providence lias taken 
the |)ower of governing and protecting 
themselves. To this court, moreover, many 
of the suitors come in the weeds of mourn- 
ing, with tears in their eyes and sorrow in 
their hearts, thinking more of the friends 
who are gone, than of the property which 
m IV be left. At this moment of the fresh- 
ness of their grief, they are little able to set- 
tle precisely the exact amount which should 
be taken from them for official services, little 
inclined to dispute any demand, however ex- 
orbitant, anxious only for a speedy release 
from the burden of a public court. There is 
obviously then the strongest imaginable rea- 
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son that the duties of this ofificcr shoidd be 
clearly defined, his compensation precisely 
limited, and th?it the ri'jhts and liabilities of 
the suitors in his court should be so fixed and 
explained as;o preclude ail misunderstanding, 
or imposition. There are the strongest rea- 
sons resulting from all the feelings of private 
obligation, and all the claims of public duty, 
A'hy this impoitant officer should refuse to 
trust himselt to determine how much he pos- 
sibly might, or how little he certainly must 
receive (or his services. 

The offences charged against the Respon- 
dent, are of flagitious character, though 
some of them seem small in their amount. 
We come here with no splendid offences or 
daring exploits office, which astonish the 
mind, and powerfully- interest the feelings, 
because they iniply great talents, or gre; t 
courage. The plain ^?ory we have to re- 
late is of a different character ; the details 
of petty extortion afford no theme for elo- 
quence. We have all heard and read of 
those great officers, who have been brought 
to the bar of Jusiice, to answer for break- 
ing down the constitution of their country — 
for the plunder ofprovincps — for the unlawful 
acquisiti(m of nnllioMS. Detested be such 
crimes, and exemplary have been their pun- 
ishment. But the sin of wresting one single 
cent from the scanty patrimony of anunprc- 
tecied orphan, of breaking one crumb from 
the loaf of a desolate and broken hearted 
widow, is a crime of a deeper dye, of most 
blasting enormity — should lie more shunned 
and detested by man, and will assuredly be 
more awfully punished by the widow's God ! 

The offences charged iit the articles a- 
gainst the Respondent, may be conveniently 
arranged in three classes : 

1. Demanding and receiving other and 
greater fees for performing the duties of his 
office, than are by law allowed. 

2: Transacting the business of the Pro- 
bate Court at his own private office, and not 
at any Probate Court held according to law. 

Distinct instances of each of these offen- 
ces are contained in the articles from liie 1st 
to the 5th, inclusive. 

S. Acting as cownsel, and demanding Jind 
receiving fees for advice and assistance in 
matters upon which he had passed, or mij:l»t 
be called to pass, or which were pendiiig be- 
fore him as a judge. 

Distinct instances of this offence will be 
found in each of the articles from the Gih to 
the 15ih, inchisive. 

In his answers to the articles, the Respon- 
dent has taken great pahis to establish thf» 
doctrine that the subject of Probate fees Is 
left wholly at the discretion of the judge. 
For such I suppose to be the effect of his rea- 
soning, although he does not appear to main- 
tain the proposition in this extent. When 
the law has alrearly provided a fee for a par- 
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tioular service, the Respondent claims the 
right of demanding anotlier fee for some 
act to he done, or paper to be used, or de- 
duce to be made in and about the same sub- 
ject matter, which act he himself determines 
to be necessary, but for which the law has 
provided no fee. So that every fee now 
provided by the fee-bill may be doubled by 
a rider J the necessity of which is to be deter- 
mined by the Judge, and not by the law. I 
shall presently illustrate this by an example 
taken from the answer of the Respondent. 

Against this whole doctrine of the unre- 
stricted discretion of any judicial officer over 
his own fees, the managers deem it their duty 
to enter their solemn protest. It is a doctrine 
subversive of all responiibility in public offi- 
cers, obnoxious to the most enormous abuses, 
and leading inevitably to bribery and ex- 
tortion. 

To support the articles which charge the 
Respondent with having demanded and re- 
fseived illegal fees, the managers think it suf- 
ficient to shew that the law has fixed and 
limited the fees of this officer for certain ser- 
vices, and that for those services he has de- 
manded other and larger fees. And we ap- 
prehend that he is equally guilty of the 
charge, whether he have violated the law by 
taking lurger fees for such service eo nomine^ 
or have evaded it by demanding an addition- 
al foe for some paper, or decree, used or pass- 
ed, in and about the same service, and for 
which the law has provided no fee. For in- 
stance : among the ^' services and duties," 
mentioned in the 16th page of the Respon- 
dent's answer, " for which no pptrtieular fees 
are prescribed by the statute," are mentioned 
^^ Petition for Mministraiion ; Decree there- 
on ;" and these services are said to be ^* ne- 
cessary" in the settlemept of almost every 
estate. Now the fee-bill has expressly pro- 
vided a fee for ^' granting administration," 
and if he may lawfully take another fee for 
** a decree" on the petition for administra- 
tion, he will be paid twice for the same ser- 
vice. In other words he is paid h^ tlie fee- 
hill for " granting administration," and he 
pHVs himself for decreeing administration. 
Can it be pretended that these are not one 
and the same thing ? or that there is any 
other diflferewce between them than there is 
between doing a duty, and performing a 
duty ? 

The Respondent in his answer has attempt- 
ed to defend the practice of taking other fees 
than are by law allowed, by the practice of 
the ecclesiastical courts in England, whose 
officers he says are paid by fees established 
by usage, or by their own authority, and not 
by any act of parliament. But can it be 
shewn that a jWge of any jcourt in England 
bits ever undertaken to regulate his own com- 
pensation, where that compensation has been 
established by law — or has presumaii to take 



other and grea^r fees than such law has al- 
lowed ? The Respondent seems to rest with 
confidence upon the custom of other Judges 
of Probate, and upon a long established 
usage upon this subject. But can it be pos- 
sible that in a government of the people, 
where the laws are sovereign, the highest 
tribunal of criininal justice can for a mo- 
ment admit the plea of a custom to violate 
the law — of a usage for a judge to assume 
the functions of the legislature, and regulate 
his own compensation at his pleasure ? 

[Mr. King proceeded to argue at some 
length against this custom from its liability 
to abuses — and from the provisions contain- 
tained in the 4th and 5th sections of the sta- 
tute called the fee-bill, which require a list 
of all fees prescribed by that act to be sus- 
pended in the Probate office, and a bill of 
items of all fees paid to be delivered to any 
person demanding it- -which provisions, he 
said, might be wholly defeated, and the 
grossest extortion covered up under pre- 
tence of other fees not provided by that sta- 
tute.] 

The answers of the Respondent to that 
class of charges contained in the articles, 
which relate to his transacting the business 
of his court at his oum private office^ and nol 
at any court held accm-ding to law, the man- 
agers cannot but consider as irrelevant and 
evasive. He proves indeed that he is author- 
ized by law to hold special probate courts 
under certain circumstances, and on certain 
conditions. And this will be readily admit- 
ted. But the cases in the articles are not 
cases of special Probata Courts— but occa- 
sions upon whieli the judge has undertaken 
to act witlK>ut any court, whhout the presence 
of the register, or of any sworn recorder, 
and without such notice as this special law 
requires. By the same statute, which author- 
izes these special courts, the times and places 
for holding the stated Probate Courts for 
this county are fixed and established. Now 
will it be pretended that a regular and stated 
Probate Court could be held witl out the reg- 
ister, under the first section of this statute ? 
Such a construction has never been given to 
it. And upon what principles can the court 
mentioned in the first section be distinguish- 
ed from that mentioned in the second ? The 
judge is authorized by law in tjie necessary 
absence of the register, to appoint a substi- 
tute. But why this authority, if he may hold 
his court without any recording officer ? 

This practice, like that of multiplying the 
forms and documents used in the transaction 
of probate business, may, as respects the sui- 
tors, be merely harmless, when it is not at* 
tended by an increase of their expenses — as 
is doubtless the design of the law — but as 
soon as the judge consents to receive a com- 
pensation not warranted by law for these 
special courts, which he is permitted aod 
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nat re^mred to holdi a wide door is opened 
for bribery, corruption and extortion, and a 
jj^ratification for the special favour of the 
judge may at any time be concealed under 
cover of tho extra expenses of the special 
court. 

On the subject of the last class of charges, 
that of receivmg ftts for advice and ams- 
tance as counsel %n matters vAich had been 
fosssd upon 6y, or which might he brought be- 
fare him as a judge, the answers of the Res- 
pondent are truly astonishing. He seems to 
argae that it was understood to be legal for 
Jttdges of Probate to leceive fees for their 
advice in such cases before the statute of 
1818, because this practice is forbidden in 
that act. Perhaps this prohibition may prove 
th^ existence of a loose practice under the 
existing laws, but surely it cannot prove that 
this practice lAs legal, or understood to be 
so. By the same reasoning it might be prov- 
ed from the laws which exist to restrain any 
particular offences, that the acts thus restrain- 
ed were considered legal and right, before 
these laws were made. 

Another circumstance which seems to be 
considered material by the Respondent to his 
defence against this charge, is, that he has 
never taken a fee for advice in any controvert' 
ed case in his court — that his practice as a 
lawyer and his duty as a judge have met only 
on the amicaUe side of his jurisdiction ; and. 
therefore no injury has been done to his own 
Integrity or his suitors* interests. But how 
is he to determine beforehand in any parti- 
cular case, whether it will be controverted or 
not? 

Suppose for a moment that a judge of the 
Supreme Judicial Court were called to tlie 
bar of this honourable court, to answer for 
the " misconduct" of demanding and re- 
ceiving fees for advice given to a suitor about 
matters pending in his own court-^would it 
be admitted as a sufficient answer, that in 
this case there was no controversy — that the 
action Was defaulted — that justice was done 
and ml one injured ? 

But there b one other ground upon which 
this practice is justified by the Respondent, 
paniely, that every judge of probate who be- 
fore bis appointment was a member of the 
bar has followed this custom. That this is a 
mistake in respett to more than one judge of 
probate now in office may easily be proved. 
But admitting it to be so, it is sufficient to 
answer, that a custom which leads to such 
enormous abuses can be ** no good cus- 
tom^^ and is to be abolished — a custom 
which contradicts all received notions of that 
impartiality and integrity, which are essen- 
tial to the judicial character— a custem, which 
has never before existed in any court in any 
country — a custom which must bring the 
mind of a judge into the most perilous state 
of embarrassment between his duty and his 
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interest ! Can any man of a fair and honour* 
able mind, any man who is qualified to ad* 
minister the justice of his country, consent 
for a moment to place himself in a situation 
which will require him to weigh all his words 
in the nicest balance, to ascertain how many 
of them he is bound to deliver as a judge, 
and for how many he may take his fee as a 
lawyer — which will force him to enter into a 
controversy with the suitors in his court as 
to the character of his own conversation, he 
contending that his words are legal advice, 
and his suitors claiming them as parcel of the 
business of his court — and, still further, — 
which will oblige liim to determine the del* 
icate questions wnether nis own advice were 
necessary, and whether the fees he had re- 
ceived were reasonable ! 

Mr. President, it cannot be necessary for 
the Managers in their opening, and perhaps 
it would not be proper, to go particularly in- 
to the facts which it is expected will be prov- 
ed in evidence to support the several articles 
of impeachment. Having already divided 
the charges into general classes, and consid- 
ered their nature and aggravation as official 
" misconduct," I shall only observe tbattbc'e 
charges, as the managers believe, will be 
proved as they are laid in the articles, with- 
out any variation sufficient to change their 
legal import. The sixth article, and the 
twelfth article disclose transactions of a very 
extraordinary character, upon which I shall 
refrain from remarking in the opening, hop- 
ing that the evidence which the Respondent 
shall be able to produce to meet these char- 
ges, may be more successful in changing 
their character, and explaining the circum- 
stances of aggravation which appear to at- 
tend them, than have been the ingenious 
and elaborate reasonings of his answer upon 
these articles. 

Mr. President, this imperfect develop- 
ment of the charges which the Representa- 
tives of the people have brought to your Bar 
against the Respondent, will now be support* 
ed by legal evidence. We have considered 
these charges as one cause, as exhibiting to- 
gether a view of his official conduct, and al* 
though any one of them, without evidence of 
other transgressions, might not have been 
considered by the House of Representatives 
as absolutely requiring them to prefer an im- 
peachment against tlie Respondent, yet ta- 
ken collectively they exhibit such a case of 
misconduct and maladministration as impe- 
riously demanded their Constitutional inter- 
position. 

Mr. President and Gentlemen of this Hon- 
orable Court, the character and power of the 
Highest Criminal Court in the Common- 
wealth are now to be tried. The Hous^ of 
Representatives have done their duty by ex- 
amining the complaints laid before them, 
and by presenting them in usual form atyour 
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(ar* They have sacredly preserved the rights 
of the Respondent fiooi violation in this pro- 
ceeding, by surrounding it with all those 
guards which the honer of the accusing par- 
ty and the safety of the accused required. 
They found reasonable and probable assur- 
ance that their charges were true— 'that they 
applied to the -Respondent in his official 
character — ^they have legal proofs of his guilt 
to offer — and they now afifbrd hiui the am- 
plest opportunity of establishing his iuno- 
cence, if he is not guilty of the charges. 

The soleinn decision now re^ts with you, 
upon the evidence we are prepared to ad- 
duce. That decision the Representatives of 
the people await in full confidence of the 
wisdom and justice of the award-oBbelieving, 
indeed} that it will establish the guilt of the 
Respor^dent, and vindieate the violated maj- 
esty of the laws-r^but still desirous that it 
may evince his innocence, and restore his 
official reputation. 

Mr. President, the House of Representa* 
tives asK for the Respondent not only an im- 
partial, but an indulgent hearing. To the law 
of the land he has solemnly appealed for his 
acquittal. To the law of the land we appeal 
for justice. To the law, which protects the iUf 
noceht by detecting and punishing the g()^lt^ ; 
to the law, which is a terror only to evil- 
doers, but imparts safety and hope to all who 
follow its ]g;uidance and walk in its light — to 
the law, which cheers and supports " the ve- 
ry least, as feeling its care," and governs and 
restrains '^ihe greatest, as not exempted from 
Its power." 

The Managers proceeded to the examina- 
tion of witnesses in support of the Impeachr 
nient. 

ABEL TARBELL sworn. 

Question by Mr. FAY. Were you ad- 
ministrator on the estate of Nathaniel La- 
kin ? 

Witness answered in the affirmative and 
produced the letter of administration and or- 
der of notice, which were dated at Groton, 
Oct. lUh 1816, and not countersigned by 
the Register of Probate. 

Q. Whore was this letter of administra- 
tion gr<mted ? 

A. . At Judge Prescett's office in Grotop, 
in October 1816. I received also the or- 
der of Doitice and warrant of appraisemeait at 
tl)esanie time. 

Q. Did you give a bond there ? 

A. I gave a bond I believe. , 

Q. Were the appii^Uers sworn at that 
time ? 

A. I do not recollect tliat the appraisers 
were sworn at the time. I think they were 
named then, and I gave them notice s^fter- 
ivardsj'^and they were &worn. 

Q. Hpw niiKli did you pay ^q ^he Judge 
of Probate.' 

A« I tlunk I paid him ^5,&8^ 



<^. Were you apprized that you wou1«l 
have to pay more than at a regukr* Probate 
Court ? 

A. No, and I did not know that what I 
paid was more than the legal fees. 

Q. Did yoa know what the legal ftes 
were? 

A: No ; the fees I paid did not agree 
with the Probate Directory which I had. 

Q. Was the Register present ? 

A. No, he was not, I think. 

Q. Did you request a bill of the items ? 

A. I requested a bill of the fees paid. 
The Judge said it was not necessary. I told 
him I should be glad to have it to show to 
the heirs ; it might be satisfactory to them to 
see it. He said he did not usually give a 
bill. I did not receive any at that time I 
think. 

i)^. How came you to go to the Judge on 
that particular day ? 

A. i do not recollect. I do not recollect 
whether there was any assignment of that 
particular day or not. . 

Q. Were you an heir at law to Lakin ? 

A., No, but I was requested by some of 
the heirs to take out administration. 

Q. Did any of the heirs go with you ? 

A. I de not recollect whether one of the 
heirs went with me, or whether I had a let- 
ter. 

Q. Was there any previous arrangement 
about your taking out administration ? 

A. I do not recollect whether the Judge 
knew I was coming atthe time to obtain ad- 
ministration on this estate. It was usual for 
me to go without giving any notice : some- 
times f asked him whether he would beat 
home. 

Q. Where was the business of settling 
this estate transacted ? 

A* It was all done at Judge Prescott's 
office in Groton. Only one account was 
settled. 

Q. Have you any bill of particulars ? 

A. Yes. After the first business the Judge 
gave me some vouchers. I wished to pay 
for business as I went along. I tola him I 
wanted a voucher to shew to the heirs. [The 
witness produced several receipts given to 
him as administrator.] 

Mr. WEBSTER. Are they signed by 
the Respondent ? 

A. Yes. 

Mr. FAY reads one of the receipts as fol- 
loivs : — 

1816, Nov. 36. Fees &&c. on return of in- 
ventory, J(2,79 
do. oh affidavit of notice, 1,50 
do. licence to sell real estate, S,50 

Dec. 16. To preparing list of 
debts, 2, 

To advice and preparing sev- 
eral writings,^ 3, 
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Mr. FAT. Do all those items relate 
MIS administration P 
A. 'Yes. 
Mr. FAT reads another as follows :^* 

1816, Dec. C.C.C.P- To obtaining li 
cence to sell real estate $5^ 

To paid Clerk's fees, 1 ,73 

1817. Jan. 6. To fees be. for 
bond} certificate Sccv £, 



to 



8,75 

Q. Does this relate to the same estate ? 

A. Yes. 
^ Q. Ha?e you a copy of the administra- 
tion axxK>lint settled ? 

A. No. I suppose the account is in the 
Probate Office. I have a memorandum of 
it. 

Mr. FAY reads another bill not receipted, 
but signed bv the Respondent. 

18U, Feb.'l Whole fees, t%70 

Administrator 2, 

Q. When was this |iven ? 

A. When I returnee the account. 

Mr. FAY reads— 

1817, Feb. 22. To fees kc. for E. Whee- 



Idrs' affidavit 

March 8. To do. for admr's 
ifffidavit of sale of real estate, 

Paid Mr. Farnsworth for 
his services, 



2,00 
2,50 
0,50 



5,00 



1816, Dec 23. To eharges paid for guar- 
dianship of £. Lakin, • 8,10 
do. of N. Lakid, dJO 

6,20 
' Mr. fiO Aft said hd did not perceive that 
this last receipt had any bearing on the case. 
It had no connexion with the charges in the 
articles of impeachment, and was not men- 
tioned in them. 

Mr. FAY replied that the administrator 
y^as charged for the fees of the guard ian* 
ships. 

Mr. WBBSTERsaid the only question 
was whether these items were charges of the 
settlement of the estate. He contended that 
they ought not to be admitted in evidence. 

Mr. FAY prayed the judgment of the 
Court, but the Respondent's Counsel did 
not think the evidence of much importance, 
akid waved their objection. 

Mr. BUTTON. How manjr times did 
you go to the office of the Respondent in the 
settlement of this estate ? 

A. Seven times in the whole I think. 
Once I did not receive any vouchers. /" 

Q. Did you go by appointment ? 

A. I general^ went when it was conve- 
nient to me^ I sometimes asked him when i 
lie would be at home. He was very accom-' I 
modat'.ng. ' 



Mr. FAY. What was the ^ily of La^ 
kin ? 

Mr. WEBSTER said he could not imag- 
ine what pertinency there Was ia the qucs* 
tion. ^ 

tFUnesB. Lakin left a widow and four 
children. Two of them were of age and 
two under age, a son over fourteen, and a 
daughter under. I went with them to the 
Judge to have a euardian appointed. The 
guardian told me he had no money, and said 
I had better pay the fees ; which I did and 
charged them in the administration account, 
and they were allowed by the Judge. 
Mr. WEBST&R. Were you guardian ? 
A. No. 

Mr. WEBSTER^ This has nothing to 
do with the case. 
Cross-examined. 
Mr. HOAR. State the words which you 
Used when you asked the Judge for a bill of 
particulars the first time. 

A. I do not recollect exactly the language. 
I told him t wahted a voucher to show to the 
heirs. The Judge said it was no matter 
about it, it was not usually required. I mere- 
ly' wanted something to show to the heirs the 
amount t had paid. 

Q. Did you want the voucher for any 
other purpose ? 
A. No. 

Q. Was the estate supposed to be insol- 
vent P 

\. It was uncertain. 
Q. One charge in cne of the accounts is 
for ** several writings"^— what were they? 
A. I do not know. 

Q. Did you not try to make ^n agree- 
ment with the widow and creditors for the 
sale of the real estate, including the doWer, 
on the supposition that the estate might be 
insolvent ? 
A. There was an agreement made. 
Q. Were not those writings drawn by 
Judge Prescott ? 
A. Yes. 

Q. Did you not pay him for them ^ 
A. yes, I suppose I did, and that this 
charge was for them. I paid him all he asked* 
Q. Was it not necessary to have guar- 
dians to consent for the minors ? 

A. I do not recollect. I think it might 
be. 

Q. . Did you state to the Judge tVat the 
estate would be insolvent unless this arrange- 
ment was made P 

A. I do not know, t told him I thought 
there would be a saving by taking this course. 
I do not recollect that I told him the estate 
would be insolvent if tliis arrangement was 
not made. I thought it would be a saving 
and therefore made the arrangement. 

Q. What would it have cost yon to have 
transacted your business at the regular Pro 
'bate Court? 
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Mr. DUTTON objected to the question. ' 

Q. by Mr. HOAR. Where do you live ? 

'A. in Gruton, three miles from Judge 
Prescott's office. 

Q. Was it an accommodation to yoii and 
a Saving of expense to have the business done 
as it was, rather than to go to the regular Pro- 
bate Court ? 

' A. It was. I should have been obliged 
to go some distance — and there were guardi- 
ans and sureties wha would have to travel 
the same distance. 

Mr. WEBSTER. ' Where was the next 
Probate Court to be holden ? 

A. I do not recollect. 

Q. What is the distanee from youK house 
to Cambridge ? 

A. Thirty-six milesw 

Q. To Framinghara ? 

A. I do not know. 

Q. To Concord ? 

A. Nineteen mile». 

Mr. HOAR. Who did the writing at the 
time that you took out administration ? 

A. It was done in Judge Prescott's of- 
fice by the Judge' and bis Clerk. 

Q. Did you prepare any of the papers 
yourself ? 
~ A. No. I tliink I copied the inventory^ 

Q. Did you go to any other counsel ? 

A. I asked Mr.. Lawrence about settling 
the real estate, and I asked advice of gen- 
tlemen in town, but I did not pay any body 
except the Judge for direction in the admin- 
istration of the estate. The Judge drew 
the petition for license to sell the real esr 
tate, and obtained the license and paid the 
fees of the Court of Common Pleas. 

Mr. BLAEE. What were the precise 
words of Judge FresiKott^ when you asked for 
a bill of particulars ? 

A He said no matter about it ; he did not 
usually do it. Ha said I need nut pay the 
fees then. 

Mr. DUTTON. If you^ applied to Mr. 
Lawrence first, how came you to apply after- 
wards to Judge Pi escott ? 

A. I had some talk with the JudgS* about 
going to Mr. Lawrence. He said he could 
do it — that if I went to Mr. Lawrence, Mr. 
Lawrenee would have to eome to him tO' do 
the business. 

The witness produced an agreement of 
the creditors ofthe estate. 

Mr. DUTTON. Was this agreement 
signed by all the creditors ? 

A. No. It was signed by. the principal 
•ne». Th^ wbhed that I should not repre- 
sent the estate as insolvem. They said if the 
estate fell short they would deduct from the 
amount of their claims. 

Mr. DUTTON. This is an Agreement 
to authorize the witness to pay the widow 
i>4O0, ujmjiar releasing her dowei, and to 
kidanintfj Mbu ' 



Q. by Respondent's counsel. Was this 
agreement written by the Respondent ? 

A. Yes. [The agreement was read.] 

Mr. WEBSTER. Did the Respondent 
write the release of dower ? 

A. I think he did. I have it with me. 

Mr. DUTTON. In pursuance of tfai» 
agreement he wrote a release ? 

A. Tes, he did. 

Mr. KING. Have you any receipt for the 
jl5,58? 

A. I think not. A had a memorandum 
that satisfied the heirs. 

Mr. SHAW. Who was appointed guar- 
dian ? 

A. Samuel Dodge. 

Q. When was it? 

A. I do not recollect. I have a paper 
that shows it— Dec. SS, 1816. 

Q. by a member of the Court, read by 
the President. Was there any Register of 
Probate present at any of these meetings, in 
doing any of the business on the settlement 
of tl^ estate ? 

A. No. 

Mr. HUBBARD. Who waa Register at 
this time ? 

A. Mr. Winthrop, I think. I got an 
agreement in writing from the heirsjo allow 
the account. 

Mr. HOAR. When did you first learn 
or suspect that you had paid more than you 
ought ? 

A. I never knew that I did pay more 
than the liegal fees. 

Q. Were you ever interrogated about the 
fees paid in this case ? ' 

A. I was asked onee, before this trouble, 
by Judge Prescott^s brother, to show him the 
papers. I never showed the papera nor stat- 
ed the facts to any person, before I was call- 
ed upon by order of the House of Represen- 
tatives. 

Q. How much did you pay the judge ? 

A. I think about 50 dollars in all. The 
item» are charged in the account settled with 
the judge and recorded. I have a memoran- 
dum of all paid by me. The last 9 dollars 
and odd cents, whether they are included or 
not, I cannot tell ; it was a separate thing. 

^. Waft the letter of administration 
granted to yon, at the request of the widow 
and children ? 

A. I believe the Respondent knew of their 
reouest— in what manner I do not recollect. 
I think I aarried a paper to him. 

Q. by the Court. Relative to the 5^5,58 
— Did you request a bUI of the particular 
items, or merely a receipt ? 

A. I requested a bill of the items, with a 
receipt 

Mr. HOAR. State the precise words as- 
near as you can recollect* 

A. I wished him to give me a voucher 
with the items, that I might show the heif a 
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how muefi I had paid, and what J had paid 
It for. I do not recollect that I asked him to 
state the cents for each paper. 

Mr. HOAR.^ I want you to tell precisely 
the language you used. 

A. 1 cannot tell the precise words. 

'Mr. HOAR. Then I hope you will not. 
The object is to know whether you mention- 
ed to him, that you wanted the items, or only 
a receipt ? 

A. I only wished at first to show that I 
had paid Ji5,58 for servicesw 

Mr. WEBSTER. You had no suspicion 
that yon paid illegal fees ? 

.A. I did not say so to any one. 

Q. Did you think you did ? 

A. I thought I.paid him a great deal of 
money, and I could not reconcile it with the 
Probace Directory. 

PRESIDENT. Did you ask for more 
than a voucher ? 

A. I cannot say I did for any thing more : 
my impression is that I requested items, but I 
cannot say. 

Mr. DUTTON. Did you ask for the pur- 
pose of ascertaining whether the amount was 
correct ? 

A. I asked because I wanted to know what 
the charges were for. 

A copy of the inventory was produced. 

ffUne98. I copied the inventory, and the 
Judge made the certificate. 

Mr. BLAKE. Did any person appear 
during the administration to contest any act 
that was done ? 

A. No. 

Q. Did any one find fault with the ar- 
rangement that was made ? « 

A. No. 

Q. It was thought to be a happy arrange- 
ment? 

A. Yes. It was a profitable one. 

Q. Did the estate tarn out to be insol' 
▼ent.^ 

A. No. It tmrned out better than was^ 
expected. There was something left for the 
heirs. 

Mr. FAT. Have you a list of claims a- 
gainst the estate ? 

A. I do not know that I have. 

Q. What was the amount of the claims ? 

A. About 2000 dollars. 

Q. by a member of the Court. Was no- 
tice ever previously given to parties concern- 
ed, before you went to the judge at any time ? 

A. Application was made to me by the 
heirs ami creditors to administer upon the es- 
tate. 

Mr. DUTTON. Was notice given by the 
judge to show cause ? 

A. I do not know. I think it likely there 
was. 

Mr. HOAR. When you settled the a«- 
county was notice given to the partios con^ 
oemed ?. 
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A. I think there was : all the itens of 
money paid Judge Prescott, were in the ac* 
count which the heirs assented to have al* 
lowed. 

Q. Did the guardian know when the ac- 
count was settled ? 

A. Yes. He told me he signed the cer- 
tificate, and the heirs too. 

Q. Did the judge know of their assent ? 

A. I think it likely he did. 

Mr. FAY. Was notice given when th« 
inventory was returned ? 

A. I do not recollect. 

Mr. HOAR. At all times, when you did 
business at the judge's ofllce, did you let ths 
widow and children know of it ?. 

A. I did not. I always let them know 
when I had done any thing. 

ISAAC FISKE, sworn. 

fFitness stated that he was Register of 
Probate for the County of Middlesex, and 
had been since the 11th of Nov. 1817. 

Question by Mr. FAY. What is the usual 
fee taken in your office, on the granting of 
letters of administration ? 

A. $9,BQ for all the papers made out 
and services rendered at that time. 

Q. Have you the original inventory on 
this estate ? If you have, produce it, and 
state what would be the usual fee demanded 
on the return of that instrument. 

A. The original papers are all here, and 
this is the inventory. [Paper produced.] 
The fees on the return of such an instru- 
ment are 15 cents to the register, for the re- 
turn, and 70 cents to the judge for swearing 
the executor or administrator, and making 
the decree. There is then a charge of 12 
cents a page ibr recording, and 12 cents a 
page for the administrator's copy ; so that if 
the inventory consisted of five pages, for 
instance, the charge for recording it would 
be 60 cents, and if the administrator were 
furnished with a copy, there would be a 
charge of ffO cents more. 

Q|. What would be the aggregate charge 
for that inventory ? 

Mr. WEBSTER. Do you mean to ask 
the witness his opinion of the Vxw on this- 
point ? 

Mr. FAY. I mean to ask him his expe- 
rienee of the custom in the county of Mid- 
dlesex, and therefore put the question to him 
what he should have charged in the whole, 
on the return of this inventory ? 

A. It would depend on the number o9 
pages. This inventory is marked in the hand' 
writing of my predecessor Mr. Winthrop, as 
making seven pages, and the charge is, as 
already stated, 12 cents a page for record- 
ings and 12 cents a page for the copy, if one 
be made, — that is in this case 84 cents — total 
on retmn of inventory, without a copy, 5l)C9. 
and with one ]f2,53. 

Mr. PAY. The item charged in thi^ ar - 
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count is,*' fees, kc. on the return of invento- 
Q. What is the customary fee for a li- 
cense to sell persona] estate, and what on re- 
turn of the affidavit of notice ? A. jlS.50 (or 
the license, and 51 ^^0 for the affidavit. 

Q. What for recording a list of debts P 

A. Uncertnin — depending on the length 
of the list — generally from j(2,00 to 2,50. 

^. What charges are made after the li- 
cense to sell ? . 

A. For tlie bond and certificate of sale, 
together with the administering of the oath, 
we used furmerly to dharge $9. ; but since 
the law of 1818, we have charged j£,50. 

Mr. DUTTON. iTou state the usual fees 
taken on the issuing letters of administra- 
tion to be |I3,60 in the whole. What arc the 
items which make up this charge ? 

A. I do rot know that I can state them 
precisely. The several papers then made 
out, or received and recorded, for which 
charges arc made, are in their order, aa fol- 
lows. First the widow, if there be one, may 
renounce her riglit of administering the es- 
tate in writing, and of this a certificate tnust 
be made by the judge. Th6 children If there 
be any join in the renunciation, together with 
the request at the foot of the same, that some 
person there specified may be appointed to 
administer. Then follows the petition or 
memorial of the persoh applying for the ad- 
ministration, to which petition the aforesaid 
papers-are annexed. Lastly is the judgn^s 
order or decree, that atlministration be grant- 
ed accordingly. Besides these papers there 
i5 the letter of administration and recording 
-^the administrator's bond' — the order of no- 
tice — tbe warrant of appraisal, and the blank 
notices. These are all the papers necessary 
to taking out administration, t cannot state 
the particular charge made for each one : 
but the regular charge for the whole is J(d,60, 
of which jil}6S goes to the judge, and jll,95 
tb the register. 

Mr. FAY. What is ilie charge on receiv- 
ing the affidavit of sales made in pursuance 
or license ? * 

A. It varies with the length of the instru- 
ment, which Rometimefs comprehends a 
romplicated statement. It is however from 
^ to S dollars. 

Question by Mr. WEBSTER. Is the 
widow's renunciation and the memorial or pe- 
tition for administration brought to the Judge 
by the party, or is it prepared in Coiirt ? 

A. It is generally prepared in Court, but 
4n a few instances it has been brought by the 
party. 

Q. Is it usual to employ counsel out of 
Court in drawing up the petition ? 

A. It is done in very few instances. The 
party commonly commences his process at 
The Probate Court, and has his papers made 
Ibr him there. 



Q. How is it with the warranty bond, aft' 
davit and notices of sale ? 

A. They are usually made at the Probate 
Office, if not, they are carefully examined 
there. Indeed it is seldom that aiiy papers are 
made out of the Office, for fear of mistakes. 

Q. t)oes it not often happen that admin- 
istrators' accoimts are presented in a state not 
fit to be passed upon ? 

A. They are often informally stated, 
and charges erroneously made or omitted. 

Q. Do yoii not know that the Judge, in 
such cases^ has often directed 3uitors to go 
elsewhere, and have their accounts put into 
proper form ? 

A. Yes, when tbe Court is much crowd- 
ed with business. At other times it is done 
by the Judge himself or the Register. This 
is not however, any part of our regular duty« 

Q. Do you not however usually prepare 
the papers, or pUt them in form ? 

A. Yes, bat there is often soch a pressure 
of business that we have not time for that, 
and then the party is directed to go to a law- 
yer. 

Q' Do you usually attend to those first 
who come wi!h their papers properly prepar- 
ed ? 

A. It is the general practice to ittend first 
on those who come with witnesses at bonds- 
men, then those whose papers are prepared. 

Mr. BLAKt^. Have you not a sort of 
docket ty which you regulate the order of 
proceedings ? 

A. Yes — there is a paper usually kept at 
the tavern, at or before the commencement 
of the term, and suitors usually write theft 
names there inlheorder in whicli they come. 
They are then attended to as they stand oil 
the list, excepting, as I before said, that those 
who have the greatest number of witnesses, 
or other persons in attendance, are common- 
ly despatched first ; and so of those who^e 
papers are ready. 

Examined in chief again. 

Mr. Pay. Will you look at the lecord of 
Tarbell's administration account on Lakin's 
estate, and state the regular fees for the pa- 
pers and services there mentioned ? 

A. The regular charge on examining 
and allowing an administrator's account is 
40 cents to th^ Judge for an account not ex- 
ceeding two pages, and fifteen Cents for each 
page after ; to the Register 15 cents for en- 
try, 12, cents a page for recording, and 12 
cents a page for the copy furnished to the 
administrator. 

Mr. FAY. You have the record of this 
particular account before you, and I wish 
you to state what would be your regular ag- 
gregate charge on the receiving and allow- 
ing of that account. 

ffitness (examining the record) Do you 
wish me to estimate the number of pages ? 
It is impossible forme to lell the amount ex- 
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aetly without some calculation. [A page as 
allowed by the Statute consists of £24 words.] 

Mr. FAY. Please to make an estimate as 
nearly as you oan. 

FFilness. I should estimate this account 
at from 11 to 13 pages. Say there are 1£ 
pages, then the charge would be 40 cents to 
the Judge for the SL first pages — 10 pages fol- 
lowing would be at 15 cents *he page $1,50. 
To the Register for entry 15 cents, — 12 cents 
a page for recording would be $1,44^ and 
the satae for the administrator's copy. The 
Judge's certificate of the balance is S15 cents 
more. 

Mr. FAY. The sum total then is jl8,74 
exclusive of the administrator's eopy, and 
$IM Tor that ? 

A. It is. 

Mr. FAY. The charges on the allowing 
of this account are for office dues $9,70. 
Cross-examined. 

Mr. WEBSTER. The fees you have 
just mentioned are exclusive of the distribu- 
tion fee ; are they not ? 

A. They are. 

Q. What are the fees on an order of dis- 
tribution ? 

A. ^0 cents to the Judge, 20 to the Re- 
gister, besides IS cents a page for recording, 
and 12 for the copy ; total usually 64 cents. 

Q. It is usual, is it not, to charge a copy 
of the inventory and administrator's account ? 

A. It is customary to make suoh a charge, 
unless the administrator expressly says he 
«loes not want a copy. If nothing is suid 
about it we always make out a copy, and 
charge accordingly. But the copy is usual- 
ly called for. 

Q. Have you ever known an instance 
where an executor or administrator has been 
permitted to settle an account without pro- 
ducing a certified copy of former accounts ? 

A. No— I never have. 

Mr. WEBSTER. The reason is that 
the Register does not carry the Records with 
hiai to different places where the Court hap- 
pens to sit. 

Mr. PAY. The only other evidence we 
have to offer on this Article, is the accounts 
themselves, which I now offer to the Court. 
1st, fees charged on granting admia- 

istratration, 55,50 

£d, do. return of the inventory, 1 1,70 

Sd, do. two letters of guardianship, 6/iO 

4tb, do. obtaining license to sell, kc, 8,75 
5th, do. return of two affidav its, 5,00 

ethy do. final seulement, 9,70 



541,44 
Q. read by the President for a member 
of the court. In cases where the court is 
crowded, and the preliminary papers and 
bond are prepared out of court by counsel, do 
jou not charge the same fees as if they were 
prepared in court ? 



A. Yes we do. 

Q,. by Mr. WEBSTER. The blanks are 
furnished at the office to be filled up ; are 
they not ? 

A. They are. 

The court then ordered one copy of each 
of the receipts which had been read, and an 
abstract of fees usually charged andallowecl, 
to be made out and laid upon the table. 

Mr. FAY said the managers had gone 
through the whole of the evidence on the 1st 
article. 

Mr. FAV stated the substance of the 
charg9 in the second article to be, that for 
three letters of guardianship granted to Lem- 
uel Parker, at a special (Jourt, together with 
the warrants of appraisal,, the Respondent did 
demand and receive the illegal sumof 5S3,1Q. 

LEMUEL PARKER sworn. 

Mr. FAY. Stale what you know respect- 
ing this transaction. 

JFitness. I was appointed guardian by 
Judge Prescott, on 'he 29th day cf June, 
1818, over John F. Shepherd, a spendthrift, 
and his two sons John and Francis, noncom* 
pos, An order of notice, to appear and show 
why a guardian sliould not be appointed was 
served upon John F. Shepherd ; and as he 
did not appear, I was appointed by the judge, 
on the day mentioned, at his office in Gro- 
ton. 

Q. Was the register present ? 

A. He was not ; but on the SOth of Ofi- 
tober following, the regular Probate Court 
sat at Groton, and then 1 returned my inven- 
tory, and was sworn. 

(^. What did you pay for these papers ? 

A. I paid 5^9)10 for the three letters, and 
the judge said he must pay Mr. Farnsworth 
$5 for helping make out the papers. 

Q. Were these all probate ftes ? 

A. I did not know of any charge for Uny 
thing but the probate fees. 

i^i You paid the whole as such ? 

A. Yes. 

Q. A^ere the g3 paid for Mr. Farnsworth 
included in the bill of 520, or were they in 
iiddiuon to it ? 

A. I do not certainly recollect ; they 
miglit have been included in th? 529,10. 

O. VVas there a previous applicat)oi|^ 
inude to the judge f«u thru holding of this 
special court, and a time appointed ? 

A. Yes — there was ; an order of notice 
was issued to the parties concerned, to show 
cause H Iiy guardianship should not bo taken 
our. and the seicctmen of the town of Pep- 
erell, where the Shepherds lived, went to 
the jada;e*s ofnce with me. 

President. Was this J29,10 paid to the 
judge a I Groton? 

A. Yes. 

Q. When r at the regular probate court 
holdcn there in October ? 

A. No — it was when I \ook ihc letters of 
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guardianship at the judge'f office in June, 
that I paid the j|[i^,10 ; — afterwards, when I 
made a return of the inventory into the pro- 
bate court, on the 20th of October, I paid 
Mr. Fiske ^3,79. 

Mr. FAY. What papers did you receive 
forthe jl29,10? 

A. Three letters and one appraise war- 
rant—I took only one appraise warrant, be- 
cause the sons had no estate to appraise* 

Q. Did you know that you were to pay 
an extra charge for taking these papers at a 
special court ? 

A. No — I did not suppose there would 
be any. difference ; nothing was said about 
afiy extra charge. 
Cross-examined. 

Mr. WEBSTER. What was the subject 
of conversation lietween you and the judge, 
when you went to take out those letters of 
guardianship ? 

A- There was some conversation about 
aiV annuity which had been left to John F. 
Shepherd's wife. 

Q. Had you ever been to the judge about 
it before ? 

A. Once before ; that U, when I first ap- 
plied for the guardianship. 

Q. Where did Shepherd live ? 

A. In Peperell. 

^ And who went with you the first 
time you called on Judge Prescott ? 

A. Some of the selectmen of tlie town of 
Peperell. 

Q. Was there a probate court holden 
tliat day ? 

A. No. 

Q. Did yoa consult Judge Prescott about 
Ibat annuity ? 

A. No. 

Q. Did you tell him about it ? 

A. Yes. 

Q. And the selectmen were with you ? 

A. Yes* 

Q. Well, what was the object of that visit? 

A. It was our object to secure the pro- 
perty which Shepherd was spending, and 
keep the family off the town. An'l we wish- 
ed to know whether this could be done by 
taking out letters uf guardianship. One of 
the selectmen who was with me made the 
inquiry of the judge, and as I had been attor- 
ney for Sheplierd about three years, they 
thought J had better be guardian. The se- 
lectmen then opened the whole case to the 
Judge, and said that certain executions were 
in force against Shepherd, and that if he went 
to gaol, Dis family would come upon the 
town. 

Mr. DUTTON. When was this conver- 
sation you speak of ? 

A. Some time in June. 

Q. And who do you say went with ybu 
at that time? 

A. One or more of tbt adeduen. 






Qp If the object of the visit was to secure 
the town of Peperell, why did you go with 
them ? 

A. I had previously been Shepherd's at- 
torney, and thought it proper to attend as bis 
agent. 

Q. Did you consult the judge yourself as 
a lawyer, about securing the annuity ? 

A. No. 

Q. Did you ever consult him at any time 
after you were appointed guardian ? 

A. No ; excepting that I once asked the 
judge how to put down the annuity in the-ap- 
praise warrant, as I did not understand it; 
and the judge told me I must appraise the 
estate just as if the man was dead, and makt 
my return accordingly. But about the annu- 
ity the selectmen and the judge talked the 
matter over, and they had the most of the 
conversation^ 

Mr. WEBSTER. Which of tlie Select- 
men was it who went with you ? 

A* Dr. Walton was one, and Capt Jew- 
ett, or *Squire But trick, the other. 

Q. Do you not recollect any subsequent 
conversation with the Judge about the se- 
curing of this annuity ? 

A. I do not remember any. 

Q. By the President for a member of tlie 
Court. Was the witness informed by the 
Respondent at the time that any part of the 
fe^B paid were for adviee about securmg the 
annuity ? 

A. I was no^ 

Mr. LELAND. Were they paid when 
jou took the letters of guardiatiship ? 

A. Yes, I paid part at that time in mon- 
ey, and gave a note for the rest. 

Q. Did you take a receipt ? 

A. I asked for one, but the Judge said it 
was no matter — he did not usually give re- 
ceipts for such business ; that I might chirge 
it in my account, and it would be allowed* 

Q. And was the account allowed ? 

A. It was. 

Mr. Fiske the Register was called again. 

Mr. FAY. What are the fees usually 
paid when these letters of guardiansliip are 
granted ? 

A. The whole fees are 5^,00 for letters 
of guardianship including the complaint to 
the Judge — the citation of the party com- 
plained iif— the warrant of inquisition to the 
Selectmen of the town vnhere the party re* 
sides, And their return on it—the return of 
the citation — the adjudication on inquiry into 
the truth of the facts alleged — the petition of 
the parly applying for guardianship — the or- 
der upon this — then if the party complained 
of be adjudged a spendthrift, or non compos, 
the warrant of apprai^l — the bond given by 
the guardian — the letter of guardianship-- 
the order of notice — and the blank notifica- 
tions. The usual charge for the whole, to- 
gether with the recording, it J[6,60 ; but nont 
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ef the items are provided for in tlie statute 
excepting the warrant of appraisal tiiai I 
know of. 

Cross examined. 
Mr. WEBSTER. This |f6,60 is the ex- 
pense attending one letter, is it not ? 
A. It is. 

President Where there are three letters 
panted is the expense three times 5^,60.^ 

A. Yes — the charge would then be 
fl9,80. 

Q. by the President for a member of the 
Court. Were the sons John and Francis 
minors — and what was their age ? 

A. No— they were adults; their exact 
age does not appear. 

The Managers informed the Court tkat 
they had gone through the ir evidence upon 
thii article, and were directed to proceed to 
the third. 
BENJAMIN DIX sworn. 
Mr. FAY stated the substance of the arti- 
cle to be that the Respondent at his nilice in 
Oroton, and not at any regular Probate 
Court, granted to the witness administration 
and a warrant of appraisal on the estate of 
£ri Rogers for which he demanded and re- 
ceived the illegal sum of $5,70 ; and after- 
wardsj upon the return of the inventory, at 
h\% office also, decreed a commission of insol- 
vency for which he received tlie illegal sum 
of |[S9,02. Mr. F. then proceeded to exam- 
ine the witness. 

Q. When did you take out administra- 
tion upon the estate of Eri Rogers? 

A. I have got the original letter and the 
accoant of fees paid. 
(Witness produces the papers.) 
Mr. FAY remarks that the letter of ad- 
ministration is dated Groton, Aug. 2, 1819, 
signed by the Judge, but not countersigned 
by tbe^Register, and reads the account as 
follows : 
August £nd, 1819. 

To bond, letter and warrant, ;9[4,70 

*' extra writing, 1,00 



«5,70 

O. Where was this adromistration grant- 
ed ? ■* 

A. At the Judge's office in Grotoi). 

jQ. Was the Register present ? 

A.~ No he W9S not. 

Q. Did you pay the sum mentioned in 
the account ? 

A. I paid |[5,70 at that time, 

Q. Did you pay any farther sums? 

A. On the 19th of Aug. I took out some 
tther papers and represented the estate jn- 
olvent, for which I paid $39,00. 

Q. For what did you pay that sum ? 

A. I can't recollect the particulars of 
lat account, but I took a number of papers 
n account of the insolvency of the estate 
Dd gtiardianship of tlie children. 
5 
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Q. Where did jou receive this second 
set of papers p 
A. That was at the Judge's office also. 
Q. Were the parties (concerned previ? 
ously notified ? 
A. They were. y 

Mr. FAY. State generally the circu'm- 
stances attending tl is administration. 

fFUness, Mr. Rogers died on the Sd of 
July, 1819, leaving a large farm, and robody 
able to take care of it. He left no will, but 
before his death he had requested me to ad> 
minister upon his estate. His widow also re- 
quested me to do so. The farm required im- 
mediate attention, so I went to the judge and 
told him the situation of the estate, and that 
lexpectcd to administer ; but I did not want 
to hurry the business, because perhaps some 
of the relations might choose to apply for 
it ; and I wanted to know what should be 
done with the estate in tb9 mean time. The 
judge said he saw no impropriety in my tak- 
ing care of it for the presentr~and that I had 
better go on till an administrator was appoin- 
ted. On the 2d of August I went to him 
again, with my bondsmen, carrying with us 
the widow's renunciation, together with a re;- 
quest in writing, that I should be appointed. 
I then took out the letters of administration. 
J am net certain whether it was that time, or 
afterwards, that I told the judge the estate 
was likely to turn out insolvent ; but I soon 
found it must be so ; and I had several con- 
ferences with him before the return of th^ 
inventory, and told him just how the estate 
was situated ; that it must be inwlvent ; that 
I should want a license to sell both real an^ 
personal estate ,* that a guardian must be ap- 
pointed for the children ; and that I wished to 
have it all done at once, at the same time tha( 
I returned the inventory. I got some inst^juie* 
tions from the judge how all this was to be 
done ; and on the 19th of August, I went up 
to the judge's office wiih the widow cjf Mr. 
Rogers, and a child of 14 (for whom it was 
necessary to have the guardianship,) my 
bondsmen, the person to be appointed guar- 
dian, and his bondsmen ; intending to re- 
turn the inventory, and get the other business 
done all under on.e. The judge said he 
should prefer having the business done at a 
regular probate court. But as I represented 
to him tliat it would be best to have ihe busi- 
ness done in Groton, that the case required 
despatch, and that there would be no probate 
court held theie for some time, he consented 
to attend to it at his office. So the commis- 
sion of insolvency, license to sell, and guard- 
ianship were all taken out at once, and the 
inventory returned at the same time. And 
for the whole I paid ;f:59,00. 

Q What were the particular items of the 
jl39,00 ? 

A. I have a minute of? expenses which 
was given me by the judge at the time. I 
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see there was j[36,0S charged for the papers, i 
and $3 for extra writing. I believe I did not 
pay the two cents. 
[Witness hand^ the paper to Mr. Fay J 
Mr. FAY. The account is in the Res- 
pondent's hand writing, as follows. 
August Id^ 1819, 

Return of inventory, ke. 57,72 

Affidavit of notice, &lc. 1,50 

Allowance of account, 2,00 

License (o sell pergonal estate, 2,50 
Relinquishment o( dowei', 2,00 

Commission qf insolvency, 2,50 

License to sell real estate, 5,50 

1st letter of guardianship, 3,70 

1st appraise warrant, ,75 

2d letter of guardianship, S,85 

2 nppraise warrants, 1,50 

Bond, oath, kc. 2,50 



Extra writing. 



36,02 
3,00 



$30,02, 
Cross examined. 
Mr. HOAR. Why did the judge do the 
business at his office, rather than at a probate 
court ? * 

A. It was for my accommodation. 
Q. Did he tell you he should charge 
more for doing it at a special court ? 
A. He did. 

Q. Did you consider (he j[3 extra, an ex- 
orbitant charge ? 

A. N'o ; I thought it a moderate com- 
pensation ejlough, as it was done to accom- 
;nodate me. 

Q. ' And you often called upon the judge 
for advice as to the settlement of this estate ; 
did you ? 

A. I asked him first how I ought to act 
till an administrator was appointed ; and af- 
ter my appointment I asked him about the 
settlement of the estate. 

Q. Did the judge tell you that if he did 
the whole, he should charge you rather more 
for it ? 

A. Yes, lit did, but I considered it would 
be a saving, 

Mr. WEBSTER. Do you live in Little- 
ton ^ 
A. I do. 

Q. How far is that from Groton ? 
A. Seven miles. 
Q. And how far from Concord ? 
A. I do not know. 

Q. Well, do you know how far it is from 
Cambridge ? 
A. Twentv-six milts. 
Q. Were there not certain mortgages on 
this estate ? 

A. Yes, the estate had two mortgages on 
it ; one to myself, and one owned in Boston ; 
I believe by Mr, Samuel Parkman. 

Q. And there was some difficulty about 



these mortgages, was there not, about »bick 
you consulted the judge ? 

A. No ; not about the mortgages, bin 
there was some difficulty about an attacb- 
ment on the estate prior to Mr. Rocen* 
death, and the judge gave me advice abeat 
this. 

Q. What did- you pay for it? 
A, I never paid any thing more than I 
have stated, till I came to the final settl«|pMtt> 
When I closed my account of adrainistitiInD 
I paid the usual fees. 

Q. What do you suppose was the differ- 
ence of expense in transacting the busimn 
at Groton, instead of going to the probate 
court at Cambridge ? 

A. I cannot tell off hand ; but I thjik it 
would have been much greater if I bad me 
to Cambridge ; — I should have had to have 
carried my bondsmen with me, and the wi- 
dow, as guardian, must have gone with ben; 
and Mr. Kimball the other guardian, vith 
his ; so that I thought there would be a c(»i- 
siderable saving to the estate by having tbe 
business done at Groton. 

Q. by the President for a member of tbe 
court. Did you understand from Judge 
Prescott, beforb you took this administratiot, 
that an extra d^rge was to be made fer its 
being done at th0 office instead of tbe regu- 
lar probate court ? , 

A. The judge told me there wouldbea 
little something to pay. He charged |9, 
which I theught reasonable, and considered 
a great saving. 

Mr. DUTTON. What was the difficulty 
as to the attachment about which you cen* 
suited Judge Prescott ? 

A. Why a little before Mr. Rogers* 
death, in order to secure a certain note of 
hand, property was attached to tbe value of 
about iSJOO and receipted for. 4 beard 
nothing more about the action till after the 
commission of insolvency was taken out. 
The note for which the attachment was laid 
was then sent to the commissioners and al- 
lowed. But soon after I reeeived a sum- 
mons, to attend a Court at Boston on that 
account. I came here, and saw the attoroej 
who brought the action, and when I asked 
why it was brought, he told me it was only 
to save the costs. Afterwards when I was 
speaking to Judge Prescott about it, he told 
me I must go right back to Boston, and pre- 
vent a judgment against me. He advised 
me to employ an attorney there, which I 
did. 

Q. Did you mention this to Judge Pres- 
cott incidentally in the course of conversa- 
tion ? 

A. I think I did — but I am not sure 
whether I did or did not — but he gave me 
the advice mentioned. 
Q. Did you consult him as counsel theo 
J or at any time ? 
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A. I don't know that I consulted him as 
Gounsel, or any way, except a& to forms of 
proceeding. 

Q. Was tbere any advice giren you by 
Jndge Prescott for any thing else ? 

A. I recollect asking Che Judge before 
about the cancelling of the mortgages. I 
wanted to know what evidence I must have 
of their discharge. 

^^. by the President for a member of 
the Court. Is t^ere any regular Probate 
Court holden at Groton or Concord ? 

A. There are two Courts at Oroton and 
one at Con cord. 

Mr. WEBSTER. * When did you first 
come to the knowledge of your having been 
wronged by the Judge ? When did you first 
And out thai you had paid more than you 
ought ? 

A. I never have found it out, and don't 
know now. I never made any complaint of 
these things for I never was dissatisfied a- 
bout them ; and I don't know that any wrong 
has been done to me or to those I represented. 
I never knew there was any difficulty about 
it till I was summoned to appear and give 
my evidence before the House of Represen- 
tatives. 

Mr. SHAW. Who drew up these pap 3rs? 

A. Judge Prescott and a young man in 
his office prepared them all. 

Q. Was any Register present ? 

A. No. 

Mr. HOAR. May it please the Court, 
we not only admit that, but we assert it. I 
mentioB it merely to save your Honors and 
the Hon. Managers the trouble of that in- 
quiry in future. We assert uniformly that 
ho Register was ever present at any of these 
Special Courts. 

Mr. SHAW. Have you a copy of the in- 
ventoiy returned ? 

A. I have. 

KV'itness produces the paper.] 
r. Fiske was called again to the stand. 
Mr. DUTTON. What would be the reg- 
•lar charge on the return of this inventory ? 
A. I should estimate this at about £0 pa- 
^es — the charge weuUl then be 85 cents for 
the return, twelve times £0 cents for the re- 
cording, and the same for the copy-^total 
#5.65. 

Mr. DUTTON: The actual charge is 
|7,72. Please to state the usual charges for 
all the itefis in that account. 

Wiintss. The usual charge on return of 
inventory is jj5,e5 

Affidavit of notice, 1,5q 

Allowance of account, £,qo 

License for personal estate, d,5Q 

Relinquishment of dower, £,00 

' Commission of insolveney, s.qo 

License for re^il estate, 5,0q 

1st letter of guardianship, 2^Iq 

1st appraise warrant, ^75 



£nd letter of guardianship, 
2nd appraise warrant, 
Bond, oath, &.c. 
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2,25 
1,50 
2,50 



$29,75 

For the license to sell real estate I havt 
mentioned the highest charge ; if there is no 
order or decree we charge only $4,50. For 
the letter of guardianship I have allowed 
only one minor; we charge 15 cents more 
for every additional minor. 

Cross examined. 

Mr. WEBSTER. For which of these 
items is there a charge provided iu the fee- 
bill ? ' ^ 

A. The 85 cents on the return ef the in- 
ventory, and the 12 cents a page for record- 
ing and for copying are fixed by law. No 
other of these items is provided for. 

Mr. BLAKE. Is there any charge in 
this whole account grettsr than is allowed 

by statute ? 

j^. ^0 ;-.there is no excess ia any cem 
where the fee is fixed by law. 

Mr. HOAR. Is this a case where a copy 
must be made for the Judge, and preserved 
in order to be recorded ? 

A. It is. 

Evidence on the fourth article. 

JOSEPH BUTTERFIELD sworn. 

Mr. FAY. State whether you were ap- 
pointed administrator on the estate of Simeon 
Brown, and where and when and what fees 
you paid. 

A. On 15th Aug. 1818, at Judge Pres- 
cott 's office, I took out letters of administra- 
tion on that estate, and had appraisers ap« 
pointed. I paid %^ ; — no bill was given, or 
fees marked on the papers. 

Q. Was previous application made to th» 
judge to appoint a time for holding the court? 

A. No. 

Q. Was notice given to the parties ? 

A. I carried a letter from the widow, and* 
I think from some of the creditors, contain- 
ing a request that I should be appointed ad- 
ministrator. The heir was only a small child. 

The letter of administration was produced ; 
which Mr. F. observed was signed by the 
judge, but not countersigned by the register. 
Cross examined. 

Mr. HOAR. What was the object in ^o- 
ing to Groton to take out letters of adminis- 
tration ? 

A. To save the extra expense of goinc; 
to the next probate court at Concord, which 
was double the distance, and to save time. 
The estate was a manufactory, which requir- 
ed immediate attention, or it would stop. 

Q. Where do you live ? 

A. At Tyngsborough. 

Q. Did you ask any legal advice of the 
Respondent ? 

A. I think I asked him some advice re- 
specting my rigrhts and duties as to the ad- 
ministration of the estate. 
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Mr. WCBST£R. Did you a^k him about 
sdme estate in New-York ? 

A. Yet— I asked the judge what to do 
about it, and .he gave me his advice. 

Sir. HOAR. Was the judge going out ? 
w^ his chaise hajfnessed ? 

A. Yes, the ju(!lse had hid horse ready 
tackled to go somewhere, and he waited at 
my urgent request. He Wa^ detained as 
much a<» two hours. y 

Q. Did the judgvprepare all ytiur papersP 

A. I. believe I carried my bond executed. 

Q. Did he pt'epare alt the others ? 

A. Yes, aiid took copie.^ df sdmt: 

Q. How much did you pay ? 

A. Six dollar^. 

Mr. F \Y. Was this allowed in your ad- 
hlihistration Account ? 

A. Yes; 

Q. Did you piy jiothing more. 

A. No. 

Q. Was it a great saving of expense tb 
did the biisiness at Grotbn ? 

A. Yes, it was a saving of several dollars. 

Q. Did this six dollars include pay for 
iadvice ? 

A. I supposed it did j as I expected to pay 
reasonably for the advice, and I paid nothing 
else — I considered the charge a reasonable 
one. 

Mr. WEBSTER. If you expected to 
pay, whence does your dissatisfaction arise ? 

A. I have hd dissatisfactiori. 

Q. Have you never complained ? 

A. New. 

Mr. FAY. Wa* the six dollars charged 
in one item ? 

A. Yes. . 

Mr. FAY remarked that in the account 
settled, it was all charged as *' probate fees." 

Mr. HOAR. Do you recollect any con- 
versation ab)ut a charge for advice ? 

A. Nothing was said at the time, or at any 
rtther tinie, what part was fur fees, and what 
for advice. 

Q. Was t)^e advice giveii, such as yoU 
would have beeil obliged to ask of some one ? 

A. Yes — I. was uninformed respecting 
my duties as ah administrator. 

ISAAC FISKE examined agairt. 

Q, by a member of the court. Did 
judge Prescott pay ov6r to the register any 
different sdm for his fees, when business was 
transacted at his own office, from what he did 
when business was done at regtilar ooiirts ? 

A* The san^e fees were paid to me as at 
the regular courts : the labour is the Same. 

Q.. b^ a member of the court. What 
would be the usual fees for granting adminis- 
tration m this case ? . 

A. ;^3,60, where there is no dispute. 

Mr. SHAW. Haw do ihe papers get to 
the register from these special courts ? 

A. The judge generally brings them to 
the next probate court. They are recorded 



just as it the business was done at a iregdlaf 
court. 

The court adjoUrned to 9o'clbck tomorrow 
morning;. 

HOUSE OF REPRESENTATIVES; 

WEDNCSDAT, APRIL 18. 

At 11 o^clock a message froiii the Honor- 
able Senate was delivered by the Honor^ 
Mr. Welles, informing the House, that thej 
were about to resolve themselves into a Court 
of Impeachment to proceed in the trial or 
the articles of Impeachment exhibited against 
th.e Honorable Judge Preseott. The House 
after having despatched a message announ- 
cing that they were ready to give their at- 
tendance, proceeded to the Senate Chsun- 
ber. 

After the proceedings which were there 
had were completed, the Members of tke 
House returned to the Representatives' 
Chamber. 

Mr. KING laid before the House the an« 
swer of the Respondent, which was read 
from the Chair by its title. 

Ml*. kiNQ on the part of the Managers 
reported a Replication to the answer of the 
Respondent, whioh he laid upon the tabk, 
and which was Rad. On motion of Mn 
SAtJNDCRS it was accepted by the House< 
and the Managers were directed to present 
it to the Court of Impeachment. 
AFTERJSrOOJSr. 

The House being informed by Message, 
delivered by the llonorable Mr.' Lyman that 
the Senate were ready to resolve themselves 
into a Court of Impeachment, and to proceed 
with the trial, went up to the Senate Cham- 
ber. After the proceedings there had, they 
returned to their Chamber at a quarter past 
8 o'clock, and adjourned. 4. 



SENATE. 

THURSDAY, A^RIL 19i 

COURT OF IMPEACHMENT. 

Mr. Tufts was seht with a message te 
inform the Heuse of Representatives that the 
Senate was about to resolve itself into a 
Court of Impeachment. Mr. Saunders 
brought an answer that the House would at- 
tend forth with. The Speaker and six of th6 
managers came in, followed by other mem- 
bers of the House. 

'fhe Court was opened at a quarter pa<t Ih 

Th^ Respondent and his counsel attended) '■ 
and the Respondent was called. 

Mr. FAY said the managers would pro- 
ceed to offer evide\ice in si!ipport of the 5th . 
article of impeachment. 

PETER STEVENS sworn. 

Mr. FAY read from the records of the 
probate court, a letter of administration, dat- 
ed June 21st, 18J9, granted to Lucy Alled,\ 
|. upon the estate of her husband, .Sh»bai Gv 
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' ikilen. The letter was not countenigned by 
Uie register. 

ffitness testifiecl, that on the 21st June, 
1819, be went with the widow Lucy Allen to 
Judge Prescott's office, inGroton, to obtain 
a letter of administration on the estate of 
Shobal G. Allen. A letter of administration, 
warrant of appraisement, and order of notice 
were received ; for which he paid the judge 
it&. On the 61st July he went to Judge 
Prescott's office again, to return an invento- 
ry, and to get a license to sell personal es- 
tate, and paid the judge jlO. 

Mr. BUTTON. Was that all you got ? 

A. Yes ; I do not recollect that any thing 
else was done. 

Mr. FAY. Was no allowance made to 
tlie widow at that time ? 

A. There was an allowance to the widow ; 
i am not able to say whether it was made 
then, or at another time. On the £lst Feb. 
1820, 1 went again, and carried a list of debt«, 
to get a license to sell real esta^. The judge 
said the list of debts was not correct. He 
gave me directions how to make it out, and 
i;ave me a suitable blank. I paid him $^. 
Nothiitg more was done at thui time. I went 
afterwards on the £4th March, with the guar- 
dian, to get letters of guardianship to the 
children. The judge made out three let- 
ters of guardianship for seven < hildreh, two 
over fourteen years of age, for each of which 
a letter was taken, and five under fourteen, 
for all of whom one letter was taken. They 
Were charged to the widow. I was her agent, 
i got at th« same time a license to sell real 
estate, and a commission to set off the wi- 
ndow's dower. This was the last time I went. 

Q. by one of the Managers. Was this 
aU that was done ? 

A. I think it was. 

Q, What did you pay ? 

A. The whole anioimt paid was J£3,65. 
i do not know the items. 

Q. Was all this done at the Respondent's 
"Office ? 

A. Yes. 

Q. Was the register present ? 

A. No. 

^. Was notice given beforehand to the 
judge, when you went to him ? 

A. I think tiiere was, by sending him a 
line, that be might be found at home. I think 
no notice was given except for the first ap- 
-plication. 

Q. Did you ask for a bill of particulars ? 

A. When I got through the business, I 
asked him what was to pay ; — the judge gave 
#he the gross amount, without^tating t!ie par- 
ticulars. 

Mr. DUTTON. Who was appointed 
'i;uardiari ? 

A. William A. Bancroft. He was pres- 
'-^rit when the letters of guardianship were 



Q. Were these all thle times you attend- 
ed in this case ? 

A. Yes. 

ISAAC FISKE was called again to state 
what would be the usual fees in this case. 
He stated that they would be |;8St,10, accord- 
ing to the papers appearing in the case. It 
only appeared that there were two letters of 
guardianship ; if there were three, a further 
sum of 5£,10 was to be added to the $3SL,10, 
The whole fees charged amounted to {40,6d. 
The fee-bill did not provide for all the fees 
m cases of administration, guardianship, S^c. 
— he stated ibe customary fees. Mr. F. enu- 
merated all the papers on record in the case 
of Shobal C. Allen. 

Q. by a member of the court. Has it been 
usual to^ expose the fee-bill at the probate of- 
fice, when the probate court is in session ? 

A. It has never been usukl to expose tlii^ 
fee-bill in any other way than in a book tliat 
lies on the table. 

Evidence on the sixth article. 

JONATHAN LORING sworn. 

The witness was asked to relate what he 
knew respecting the facts charged in this Ar- 
ticle. 

IVUntss. In the latter part of 1804, 1 ap- 
plied to Judge Prescorr,, on behalf of Mary 
Trowbridge, for a petition fOr the partition of 
real estate. 

Mr. FAY. Was he judgrst that time ? 

A. He was. He prepared the petition 
and the other necessary papers, and appoint- 
ed commissioners to make tke division. — 
Wi)en the commissioners came on. Benjamin 
Champney, attorney for Mrs. Champiteyy . 
wife of Francis Champney, was asked if he 
would take the real estate. He refused. I 
told the commissioners, that if it could not 
be divided, Mary Trowbridge would take the 
whole. It was thought best noi to ryicke a 
division, and the whole was set off by th© 
commissioners to Mary Trovvbri(lg«. The 
other party became dissatisfied, and the thing 
was continued from court to court, through 
1805 until Jan. 6lh, 1806, when thojud^e was 
about to make a decree. Benjamin Ct)amp- 
ney came to Groton at that time, having ob- 
tained a warranty deed to himself fiom Fran- 
cis Champney and his wife of her half of 
the estate. He made a deed of ^he same to 
me, and I gave security lor the payujent of 
the money, and so the matter ended. 

Q. Did you apply (o the Respondent as 
an attorney ? 

A. I told the judge I should have need of 
counsel, and the judge told me he should ex- 
pect pay as an attorney ; he told nie so sev- 
eral times, and I expected and was wjjling to 
pay him so. At one time he told me Im 
should charge jS[50, and I paid it. 

Q. When did you first aj^pl) to tlie Res- 
pondent ? 
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A. In Dec. 1804 — ^U folght have been in 
Jan. 1805. 

Q. Are you sure he was judge of pro- 
bate at the time ? 
A. res. 

Mr. WEBSTBBr Are you sure you ap- 
plied in 1804? .^' 

A. Yes, I am sure. I received a letter 
from Champney, dated Dec. 19, 1804, de- 
manding rent. I think I went in a day or 
two after to the judge for advice. Within a 
fortnight the judge appointed commissioners. 
He advised me to go to New Ipswich, to see 
if Mrs. Champney would not sell out. I went 
to New Ipswich for this purpose, but Mrs. 
Champney refused to sell. Judge Prescott 
then granted the petition. ■ 

Mr. FAY. Did the Respondent state to 
ynu that he was a judge, and could not act in 
the business as counsel ? ^ 

A. I do not recollect that he did. 
Mr. DUTTON. Did the Respondent go 
t6 New Ipswich ? , • 

A. No, I went myself. 
Q. by a manager. When did Champ- 
ney come to Groton ? 

A. On the 6th of Jan. 1806. The pro- 
bate court sat at Gwnbridge. The commis- 
sioners had made fh^eir return, and the judge 
was about passing a decree wiien Champney 
came down. 

Mr. LELAND. What makes you re- 
collect that you applied to the Respondent in' 
Dec. 1804. ' 
A. The litter of 1804. 
Q. by a manager. Was the sum of $^0 
paid as counsel fees ? 

A. Yes, I paid the probate fees as I went 
along. The jl50 was in addition. 
Cross-examimed. 
Mr. HOAR. When did you apply first to 
4 Jud^ Prescott for advice ? 

A. Within a week after receiving the let* 
ter. 

Q. Did you never call on him before 
you received the. letter r 
A. No. . 

Q. Did not Mary Trowbridge call on 
hiui before ? 
A. I do not think she did. 
Q. Who is Mary Trowbridge ? ' 
A. She is now my wife. I was her agent. 
I then expected to make her my wife — which 
I did afterwards. 

Q. Did Judge Prescott tell you he should 
make a charge as attorney or counsel ? 

A. He told me several times he should 
charge separate. 

^ Q. Were all the papers made out at once ? 

'a. I do not recollect. I presume "vithin 

a month — perhaps within a fortnight after 

the receipt of the letter. We went about it 

directly. 

Q. Who were the commissioners ? 

A. Esquire Lawrence, Esquire Little and 



Esquire Longley. Esquire LongleyrefutedtD 
serve, and I then went to Judge Preaeott, 
and he appointed Dr.Prescott, who did serve. 
Q. To whom did the commissioners make 
return, to the judge or to Mary Trowbridge ? 
A. They made a little sketch of a verbal 
report (witness produces it) to the parties, and 
afterwards a more particular report to the 
judge. 

<|. Was the second report made afler tbt 
drfficuhies between the parties ? 
A. I cannot say. 

Mr. BLAKE. The first application to the 
judge was for a division of real estate ? 
A. Yes. 

■ Q. How long was it pending ? 
A. From 1804 to Jan. 1806. ■ 

Mr. WEBSTER. Do you* or «o|Hto 
not remember that Judge Prescott, ill sonie 
capacity or other, went with Mr. Champa 
ney t« New-Ipswich on this business ? 
A. I do not ; I believe he did not. 
Q. Whinjh was the eldest sister ? 
A. Mrs. Champney. 
Q. Was there any misunderstanding be- 
fore between the two sisters, Mrs. Champney 
and Mrs. Loiing ? " 
A. Not respecting the real estate. 
Q. Was there on any account ? 
Ap . There might be some difference. 
^ Were they on good terms ? 
A. I do not know that they were not. 
Q. Did you live in the house with Maiy 
Trowbridge at the time ? 
A. Yes. 

Q. How long before had the sisters visit- 
ed each other ? 

A. A year before, Mary went to New 
Ipswich to see her sister. 
Q. Ou this business ? 
A. No. 

Q. How do you know ? 
A. I went with her. ' , 

Q. Weie they friendly at the time of the 
division ? 

, A. I do not know that there was any 
coldness between them respecting the estate. 
Q1 Were they friendly ? 
A. Notib much so as some. 
Q. Ha^dnriot the Judge been applied to by 
Mary Trowbridge before you applied to him? 
A. No. > 

Q. How do you know ? 
A. From my connexion with her|>Jr 
should have known of it. W 

Q. What connexion? 
A. I had some expectancy of making a 
wifb on her. 

Q. When you first applied to the Judge, 
did he tell you about counsel fees ? 
A. Yes. 

Q. Did you always expect to pay them ? 
A. Yes.' 

Mr. DUTTON. Did the Respondent 
ever intimate to you that there was any dif- 
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ficulty in his acting in the case, because he 
was a Judge? 
A. Not that I recollect. 
Mr. W£BST£R said he would take this 
opportunity to read the Commission of the 
Respondent as Judge of Probate. It was 
dated tne Ist Feb. 1805, and the oaths were 
administered to him on th^ 19th of the same 
month. 

Mr. FAY reads the petition of Mary Trow- 
bridge for partition, dated March 18th, 1805 
— the decree and warrant to the commis- 
sioneis, dated May 23d, 1805, to set off a 
moiety of the estate according to the prayer 
of the petition. In the mean time there was 
an order of notice. 

PRESIDENT. Is there no return of the 
wvraat on the record ? 

'Mr. FAY. None. By the record the 
process seems to ha.ve stopped there. 
Evidence on the seventh article. 
Mr WEBSTER said that to save time, 
the Respondent's counsel were willing to ad- 
mit the seventh article as it stafids. 

Mr. FAY said he wished to call a witness 
to prove what the services were, to which 
this article relates. 

Mr. WEBSTER objected. He said the 
article was admitted. If the counsel for the 
Commonwealth were not satisfied with this 
admission, then they expected to prove lome- 
thing tbat was not stated in the article, and 
something that the Respondent was not call- 
ed upon to answer. 

Mr. BUTTON. We propose to call the 
witness to prove what the advice and assist- 
ance was, for which the Respondent charged 
the jll5 mentioned in the article. We think 
it is perfectly competent for us to shew that 
the sum was received extorsive ly for services 
which he ought to have rendered as Judge 
of Probate without compensation, or that if 
he took it as counsel, he took five times as 
much as others would have charged — that 
under pretence of advice and assistance, the 
$15 was taken corruptly colore officii. The 
words in the article, "advice and assistance,'' 
tLo^ are qtioted from the Respondent himself. 
We quote them, meaning to shew the intent 
— the corrupt motive ; and we ittbmit to the 
Court, that we have a right to go into this 
evidence 

Mr. WEBSTER. As this motion tren- 
ches directly on the merits of the case, I 
IIMit ask the indulgence of this Hon. Court, 
to make a few remarks. We give the Hon. 
Managers this article as true. I confess I 
am not a little surprised, considering the 
general correctness of the Hon. Managers, 
and the legal and honorable course they have 
pursued, that they should attempt to preju- 
dice the Respondent by allegations not con- 
tained in the articles. The question amounts 
to this, whether they may charge one thing, 
and prove another which is not charged. 1 






do not advocate the proposition that this 
Hon. Court is bound by all the rules and 
forms of other inferior Courts, but I do eon- 
tend that the Constitution is as imperative 
on this Court as on any other, where it de- 
clares, that every man's offence shall be de- 
scribed to him plainly, substantially and for- 
mally. This Court is a criminal Court ; its 
judgment is as deep, as penal, as the judg- 
ment of any Court. It does not take away 
life, but it takes away every thing that makes 
life worth having. You take away not only 
a man's property, not his office merely ; you 
disfranchise him, you dismember him, you 
turn him out of bis society, you disqualify 
him, you take away the privilege which ev- 
ery citizen enjcnrs, of holding and being 
elected to office if the people see fit to choose 
him. You are a Court of criminal juris- 
diction, and are bound substantially by the 
universal, fundamental rules of justice, by 
which all Courts are governed. It is a lUe- 
tate of natural justice that a man is not in 
any Court to be charged with one thing ard 
tried on another. If the Hon. Managers had 
preferred this article against the Respondent 
in a Court of common law, and the Respon- 
dent had demurred to it, would it have been 
pretended that they could call on a witness to 
give a coloring to the article ? Here, though 
the form is different, the principle is the same. 
It is impossible to adntit that any thing can 
be proved that is not charged. In the pres- 
ent case, what is the charge ? It is not pre- 
tended ill it, that rhe Respondent took im- 
proper fees colore officii ; he is not come pre- 
pared to meet such a charge. It is not sta- 
ted that he took too much as counsel. But 
the charge is that he rendered services as 
counsel and received fees for them, which he 
allowed in the account of the administrator. 
This we admit, and we are prepared to^e- 
fend it. The gentlemen want to prove that 
the services rendered were not worth so nmch 
as the Respondent received for them. They 
wish to convince your Honors that ten dol- 
lars and a half, or at most eleven dollars^ 
would have been enough. They are going 
to establish a new charge. They have not 
counted upon it. The evidence is to intro- 
duce new substantial matter, and we are 
^bound to resist its admission. 

Mr» SHAW said it appeared to him, that 
the words '* being Judge," the Respondent 
did '^unlawfully and corruptly demand and 
receive," &ic. constitute the git of the charge 
in this article. The admission of the article 
does not admit the corruption, and the ques- 
tion now is, whether we are bound to take the 
admission viva voce of the Respondent's 
counsel, after issue joined. 

Mr. WEBSTER. My objection is not 
against the Hon. Managers proving the facts 
alleged in the charge, but it is against their 
proving any thing mo;e. 
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SAMUEL WHITING sworn. 

Mr. FAY reads ihft 7th article and di- 
rects the witness to state what he knows a- 
bout it. 

Witness, I can state only what I stated 
before the House pf Representatives. I was 
guardian of five minors, children of Benja- 
min Baldwin of Billerica, and tveat to Con- 
cord — 

Mr. HOAR interrupts the witness, and 
•bjects,that the Hon. Managers were already 
bringing in facts not a?ieged ; as nothing 
was said in the article about the number of 
the wards ; and even that ought not now to 
be stated. 

Mr. BLAKE. There is no intimation in 
the article >hat any letter *of guardianship 
was ever granted ; and that very omission 
was one reason why we considered it safe to 
admit the article as it stands. 

Q. by Mr. FAY. Did you settle an ac* 
count as guardian ? 

A. I brought my accounts to'lhe Judge, 
and he told me they were informal. I ask* 
ed hini to put them right. 

O. What did he then do for you ? 

Mr. WEBSTER. That is the very thing 
we object to. 

Q. Did he give you directions — 

>J r. WEBSTER. No, sir, I object. 

Mr. DUTTON. What were the services 
rendered ? I think we have a right to ask the 
question. 

Mr. HOAR* Our objection, may it please 
the Court, ii not to the form ; it is substan- 
tial. The Respondent in preparing to an- 
swer very many of the charges brought a- 
gainst him, meets with this real difficulty — 
the difficulty ©f ascertaining what were the 
facts. There is no allegation in the article 
of the particular services rendered ; and here 
liesltie difficulty ; that it is impossible to find 
the papers necessary to enable us to prepare 
an answer to the charge. If I go to the 
Register and ask of what wards Samuel 
Whiting was guardian, the answer is he does 
not file his papers by the name of the guar- 
dian, but by that of the ward. The name of 
the gunrdran is no help to us; and as that 
only is mentioned in the article it would be 
impossible to answer the allegation in a year. 
This difficulty therefore makes it proper for 
the- Respondent to stand on his constitution- 
al and legal rights. The position of the 
Hon. Managers, if pushed to its full length, 
tvould amount to this, that the House of 
Representaiives might nake a general 
change of misconduct and maladministra- 
tion, and under that charge commence their 
inquiry with the beginning of the Respon- 
dent's administration, and go into an inves- 
tigation of the whole of his official conduct ; 
which there would be no possibility of an- 
swerins:. It becomes necessarv therefore to 



^ observed by one of the tlon. Managers that 
the charge against the Respondent contained 
in this article was for taking fees as counsel 
for services which he should have rendered 
gratuitously as Judge. We find nothing of 
it. We pray your Honors to look at the ar- 
ticle. It contains no such charge. If it 
does*the Hon. Managers have the full bene- 
fit of it, for we admit it. If they are not satisfi- 
ed with that let them prove it ; but do not let 
them prove what was never alleged. Weasseit 
that it is matter of substance that we shouM 
not be compelled to answer any thing with 
which we are not substantially charged. The 
Respondent must certainly be admitted to 
the benefit of the common provision in tbt 
12lh article of our Bill ^nf Rights, that "no 
subject thall be held to answer for any criqie 
or offence, until the sai>ie is fully and pkin- 
ly, substantially and formally described to 
him." 

Mr. BLAKE. The 7th article, if it char- 
ges any crime against the Respondent, char- 
ges that of bribery — a charge of a high and 
extraordinary character. If any forra of al- 
legation he necessary in processes of im- 
peachment, the form of this article is clear- 
ly imperfect. We do not however object to 
the defect of form, but of substance. The 
definition of bribery is *' when a judge, or 
other .|>erson concerned in the administration 
of justice, takes any undue reward to influ- 
ence his behaviour in office." (4 Blackstone^ 
Com. 189.) If there be any allegation in 
this article that the Respondent has received 
' an undue reward to influence his behaviour 
in office,' we have had the temerity to admit 
it. We may have acted unadvisedly in do- 
ing so. But we can perceive no such charge } 
there is only one official act to which this ar^* 
tide has any relation. The allegation is, 
'* that said Frescptt,, being judge as aforesaid, 
nt a probate court at Concord, in said coun- 
ty of Middlesex, on the 7th day of June, A. 
D. 1815, did then and there advise one Santi- 
uel Whiting, in and about the settlement of 
his accounts as guardian for certain wards, 
and did then and there, as the attorney of 
said Whiting, give him directions therein." 
So far we aA. left to conjecture even the res- 
sidence of Samuel Whiting. Nothing is 
said of any application there for letters of 
guardianship. There is nothing to show that 
Samuel Whiting had not taken out adminis*- 
tration in New-Hampshire or New-York j^ 
and not a word is said of any process pend- , 
ing before the Respondent in the county of 
Middlesex. The article goes on to state, 
'* that the said Presoott did then and there, 
for his services as attorney in the business 
aforesaid, unlawfully and conuptly demand 
and receive of the said Whiting, the sum of 
fifteen dollars*" If any thine; is here charg- 
ed, it is the taking of exorbitant fees as coun< 
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^ilhin tb« jurlsdiofion of the Respondent's 
court. If that means any ollence, it meirns 
taking unlawfully nncl corrupUy^ as counsel 
or attorney, larger fees than by the rules of 
praciice heought to hav« taken. The arii- 
cie pr«cee(ls thus. *' and iHd then and there, 
in his said office of judge as aforesaid, charge 
and allow in the account of said Whiting, 
with his said u'ards, said sum of fifteen doT- 
Inrs, for advice and <issistance about prepar- 
ing this and other accounts and papers." 
Here is the substance of the charge — the 
only factallegeii which it is important to con- 
sider. We find that there was ^at some time 
or other a guardianship account commenced. 
When — we are left entirely at a loss to con- 
jecture. It may have been long anterior to 
the Respondent's apfniintnient to the office ^ 
of Judge, The only thing to be coisiderea 
then is whether this charge as counsel was a 
reasonable charge. Here was an account un- 
settled ; as judge lie was to adjudicate upon 
it — and 6f course if the counsel fee there 
charged was reasonabb-:-it was.&ot his priv- 
ilege, but Ws duty to allow it* ""Nothing is 
hinted in the article of any impropriety in 
his condnct as judge — nothing that has any 
relation whatever to his official duties — un- 
less it be what is contained in those three 
last lines. We submit the question therefore 
to the honourable court, whether it is piroper 
upon a charge of misconduct and mahidaiin- 
istntion in office as judgc^ to examine the 
vitness as to the services for which fees 
were taken by the Respondent 7is counsel ; or 
whether any facts are to be admitted in evi- 
dence whicn are not substantially alleged. 

Mr. SHAW. It would appear froth the 
remarks of the Respondent's counsel, that 
the learned gentlemen were arguing a special 
demurrer. We have not indeed the benefit 
of many precedents to guide us ; but we 
kniw that this court is vested by the consti- 
tution with the power of trying and deciding 
questions of impeachment for misconduct 
and maUdministration in office, and it must 
necessarily have the privilege of prescribing 
its own rales. I readily admit in its fuu 
force that constitutional provision of our bill 
of rights, which has been insisted upon by 
the learned counsel for the Resj^dent. I 
agree that no citizen or subject of this Com- 
monwealth can be convicted of a crime which 
has never been alleged against him, and that 
bn offenc.e must be so specifically described, 
rtiit he shall be able to answer it ; and I ask . 
four honours whether this article does not 
import a specific charge? It accuses the Res- 
[Kindent geneially of misconduct and mal- 
idministration as judge; and under that head 
(pecifies a particular act done at a pjirticular 
lime, when he was in fact judge, is it further 
leoessary in order to fix upon him the charge 
it ofiicial miscooduct to state when he w^ 
H^f^B j\idgc ? or is it not already sufficiently 
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implied that the offence comp^dined of 'was 
committed while in eiffice ? It is alleged that 

the advice given wastt a probate court ; that 
Samuel Whiting to whom rt was given then 
acted as guardian ; and it is then distinctly 
alleged that the account containing that 
charge for advice was allowed by the Res- 
pondent at a probate court. Tl|is surely tak- 
en together does substantially allege that the 
Respondent did, as judge of probate, and un- 
der colour of his office, utilawfully and cor- 
ruptly demand and receive of the said Whit- 
ing, the sum there mentioned. But we con- 
tend now as before, that the words ' unlaw- 
fully and corruptly' are the very git of the 
accusation — the essence of the charge. It is 
not necessary to set forth in the allegation 
the evidence by which it is to be supported. 
But having alleged k particular act to have 
been done unlawfully and corruptly, !he Res- 
pondent is bound either to plead not guilty, 
or to demur. He has done neither, in his 
answer he has made a general denial of tho 
charge, and now tenders an admission of 
the fadts. Here is an offence charged — 
time, place and circumstance sufficiently des- 
cribed — on a ccrtaui day — at a certain pro- 
bate court, when itmust be presumed he was 
the presiding judgc^fees taken as counsel, 
and afterwards in the guardian's account al- 
! lowed as judge ; — and is it not competent far 
us to show that this was done wilfully tind 
corruptly ? Is the witness not to be asked 
what sums he paid, and for what services, in 
order to ascertain the degree of corruption ? 
I had not anticipated this objection, and 
therefore hcive not prepared myself with au> 
thorities to meet it. Bet I recollect the case 
of Lord Chancellor Bacon, who made a gen- 
eral answer of not guilty, and then upon 
trial admitted the facts. A special commis<- 
sion was notvvithstunding appointed to in- 
quire into the truth of the charge, and he 
was called upon to show that the admitted 
facts were not done wilfully and corruptly. 
He was called upon to show that there wa^ 
no offence. Here the case seems to be pre- 
cisely similar, and if the article under con- 
sideration does give in form and substance 
sufficient notice of the nature of \\ie charge<p 
we musl be allowed to go into evidence to 
shew the corruption, which the Respondent 
will be bound to rebut. 

Mr. WEBSTER. The counsel for the 
prosecution have misimderslood our objec- 
tion. It is true the learned manager has 
made a very good argmnent to«how thatthe 
article does contain a charge. And if ic 
docs we adinii it. We admit all that is there 
stated. W;|)at effect this admission is to have 
ue *ha]l see afterwards. 

The learned manager has not been able to 
shew apy preccdem for th'S exiraordioary 
■ proceediujtr, ahh^jugh ho b'»s sjouf buck al- 
most three i\undi^(i wavs to the time of Lorii 
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chancellor Bacon. Bui his i^as entirely a 
diflVreut case. Lord Bacon did not admit the 
whole charge, but made a special answer, 
denying part and admitting part. We admit 
the whole fact, afnd all the legal Inrerences 
ifrom that fact. The authorities upon this 
point are, that if the fuels alleged be insuffi- 
cient, the party accused is to have the full 
benefit of it on tl)e general issue guilty 
or not guitkf. In Lord MelvilU's case | 
all the facts of the several chargers were 
admitted, and the accused was acouitted on 
the ground of their insufficiency. And so it 
was in Judge Chase's trial. . I insist that 
these honourable gentlemen have no right 
to prove any thing not alleged ; — no right to 
introduce new facts — no right to make char- 
ges. They are no( the Coniroonivcalth ;— 
Qiey are not the House of Representatives. 
They are the mere nmnaeeis appointed by 
that House, to conduct tb« prosecution on 
the articles here exhibited. This is to all in: 
tents and purposes an indictment — brought 
before the court — and Mr. Attorney is not 
now to amend it. I protest now and ever 
against any enlargement of these articles, 
directly or indirectly — I shall resist to the ex- 
tent of my abilities, tj^ admission of any 
fact not distinctly alleged. We stnndiipon 
the law and the constitution in this objection, 
and I ii^Mst that there is no allegation what- 
ever, that the Respondent took fees of office 
as counsel. If there be, we have admitted it. 
I pray the judgment of this honourable 
court, whether the question put to the wit- 
ness shaH be answered. We may have been 
rash in admitting this article. — Be it so. — 
The peril is on us. tif the article stands suf- 
Rcieni and effectual, let the Respondent suf- 
ferjodment upon it. 

The r resident then put the question to the 
court. Shall the managers ask the witness 
what sums were paid in this case, and what 
services they were paid for ? 
It was decided as follows, by yeas and nays. 
Yeas — Messrs. Thomas, Dootittle, Ran- 
toul, Whittemore.^ Sullivan, Eastman, Allen, 
Reynolds, /Tufts, Dwight, Parker, Lyman, 
Gariiner, Hyde, Hunnewell, Pickman, Bart- 
Ictt, Brooks, Varnura — 19. 

Nays^Messrs. Bourne, Ruggles, Moseley, 
Bigelow, Welles — 5. 

Mr. FAY'then directed the witness to state 
what the judge did for h m. 

Witness. I carried my adsotmts of guar- 
dianship to the judge ; he said the^ would 
not answer, not being in proper mrm, and 
gave j;ne directions how tB piu tl^eiA right, and 
for this I paid him $1^ ; Kqr<fn the account al- 
lowed, iv did not say (o wbom the money was 
paid, but only so much for advice and assis- 
tance. The judge wrote the head of one ac- 
count, and did a little more to it, and then I 
went on with it — and then I believe he wrote 
lherhea(lof one other, and I copied the rest 



from this. It was a pretty long bus! 
took about two days, but it ^11 related 
forms ')( these accounts, and I did th> 
of the writing myself, after I had got 
rections from him. 

Q. by Mr. FAY. What is the last 
against your wards in the general acco 
lowed .'' 

A. **To advice and assistance 
preparing this and othqr accounts and 

Mr. FAY. Now please to state pi 
what those accounts and papers wei 
what the judge did about them. 

tViinesa, T*his is a certified copy 
account allowed ; which was myeen< 
count of guardianship in which this cb 
$15 was put ; and besides this I had a 
account against each ward. (Accoi 
hibited.) The other writings meant 
charge about which advice was giver 
my five special accounts of guardi 
The Judge wrote a form of captioi 
•ne of tlujrn, and I copied it into the 
The Judge did, however, considerabi 
the business, as I was quite ignorant 
aJTairs, and had to ask a groat man; 
tiens ; and was there engHg'ed about 
best part of two days. 
. Q. by Mr. FAY. Did that charge 
relate to the form of these accounts r 

A. I don't recollect any other a 
and I paid tht $15 supposing it to be 
But it kept me two days At work, an* 
to g6 and ask the Judge about it 
times. 

Cross examined. 

Q. by Mr. WEBSTER. ;You wei 
dian to five minors, were you ? 

A. I was. 

Q. And you had put all your gu 
ship accounts into one ? 

A. I had — and it was a pretty loi 
too — as much as a third of a quire oi 

^. And the Judge told yuu it wou 
er do so — that you jought to make i 
account agahist each ward separatel} 
^ A. Yes, he told me so and I becar 
vinced it was correct, because I hat 
more for^pme of the wards than I 
others. 

Q. And you then made one gen< 
count and <ive special ones ? 

A. I did. 

Q. And the Judge showed you h 
separation was to bo made? 

A. Yes. 

Q> And the account to be so se 
was a very long oiie ? 

A. There was a large mass of p 
for I had kept a very particular aceot 
each of my wards — only I had put 
into one ; there was as n)uch as a th 
quire which I had stitched into a boo] 

Q. Could you have separ;* ted th 
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iu)unt$ propt ly without the assistance of 
•oiiDsel.'' 

A. No. 

€^. Did the Judge assist you in making 
tfae calculations ? 

A. He did. 

if. And he was occupied about the busi- 
ness at times for the best part of two days 
^pn say ? 

A. Yes, it took ine two days to finish it. 
Q. And during (hose two days you fre- 
^ilCQtly coQsulted huD how to proceed ? 
A. Yes I did. 

?. And for all this he charged you ^15 ? 
. Yes. 
Q. Weil, did you think that very unrea- 
^nable ? 

A- Why I thought it. was pretty good 
pay — but i didn'^ know as it was more than 
Jtny other proles^oi;^ character would 
charge, ^. ' * 

Q. How much did the Judge write him- 
self? 

A. He wrote the heading to two ef the 
tccounts. 

Q. Did he not write a considerable part 
of some of the accounts themselves ? 

A. He wrote a good deal of the general 
. account. 

(^. Did y»u make any objection t#.his 
. charge.' 

A. No I didn't object. I didn't know 
whetfier it wa^ right or wrpng, and I suppos- 
ed I should have to pay. 

Q. by Mr. DDTTON. Did Judge Pres- 
C9tt (ell you he should charge counsel kes? 

A. No. 

Q. Did you suppose you were consulting 
Judge Prescoit as a lawyer or merely asking 
biin as^udge? 

A. It never passed my mind that I was 
•ppiying to him a? a lawyer. In fact I didn't 
thinH about it, for I knew nothing about such 
•ervices, or i^hat was usually ch»rged for 
them. I wanted advice, and copld not get 
•long without it ; and f applied to the Judge 
•ecause I Has ignorant, and I supposed he 
«new. 

^. ^y Mr. F4Y. \yiiere was tbb ajdvice 
And direction given ? 

A. It wfs ail done in open Court, while 
Ibe business of the Court was going on. 

Q by Mr. WEBSTER. Are there stated 
wmrs for the fitting of the Probate C^urt? 

A. No. The Judge does business at all 
hours till the Court is over. 

Q. by Mr. HOAR. Did you talk with 
lie Judge out of Court at different times a- 
bout thb business ? 

A. No, I don't know that I ever said a 
vord to bin about it except in Court. 

Q. Are ihese the accounts you speak of? 
SiM>wjrig witnbss certain papers.) 
A. They are. 
Mr. HQAR. I will thhi^ you to ppiqt 



out what is in the Judge's hand writing, and 
what is your own. 

ffitness points out a considerable part of 
each account as in the Respondent's hand 
writing. 

Q. The Judge made the division of th% 
estate, did he ? 

A. Yes, be made the division of the es- 
tate, which was about j[SOOO, and cast inter- 
est upon it. 

Q. by the Court. At what time did Judge 
Prescott first state to you he should charge 
fees as counsel ? 
A. He never did state it. 
Q. When did you pay the $li ? 
A. On the second day after the Court 
had adjourned. 

Q. by Managers, You paid the Probate 
fees besides — did you not ? 
A. I did. 

Q. by Mr. HOAR. Ujpon what occasions 
did you go to the Judge for assistance ? 

A. Whenever I found any difficulty a- 
bout progressing with the accounts, which 
happened pretty of\cti ; because the five 
accounts were all mixed up together, and 
the Judge had a good deal to do in refer- 
ring the items to the several particular ac- 
counts, wiiich I then made out by bis direc- 
tion for each minor, besides a general ac- 
count againfst the estate. 

Mr. WEBSTER. You find now upon 
examining the accounts that the Judge did 
more about them than you supposed ? 

A. Yes, mor^ than I tliought for and 
more than I stated at first. I thought there 
was nothing but the heading and the charge 
for his fees at the bottom done by him. But 
the Judge must have examined the business 
pretty minutely. I should think he wrote 
about a third or a half. 

Q. by Managers. Was the sum you 
paid the Judge inserted by him in tliegeneral 
account ? 

A. Yes, the minute at the foot of the ac- 
count i.s in Judge Prescott's hand writing 
" for advice and assistance about preparing 
this and other accounts and papers j»15 ;" 
and then for *' Probate fees ;J2,25." 

Q. by Mr. HOAR. The Judge examin- 
ed the account very minutely as you now 
recollect, did he ? . 

A. Yes — I beliere he saw into the foun- 
dation of the charges, and made them cor- 
rect. 

Q. Could you not have gone on without 
the Judge's help in examining ami dividing 
these accounts among the wards ? 
A. No. 

Q. Did you charge each of your wards 
alike at first f 
A. No. 

Q. Do you red^llect any of the particu- 
lar corrections which the Judge made for 
you ? 



48 



O^RIAL OF JUDGE PRRSCOTT. 



A. I recolleet the admioistiMiff of the 
estate put a mortgage into my hands, to get 
the interest paid upon it, and I had charged 
myself with it in my guardianship acceunt ; 
but the Judge said I had nothing to do with 
that, and struck it out. Another mistake 
was about the board of the niii'.ors. 

Q. How long was youi account when it 
was made out cortectly ? 

A. 1 shuidd think it took up about a 
quartttr of a quire of paper ; and i recolleci 
that ns I had opened a separate account with 
each ward I told the Judge I should divide 
the expense of his help among them. 

Q. And the Judge charged for all he had 
^Oiie $5 apiece, did he ? 

•A. He did. 

Q. Were there not others present who were 
cuncerned in the settlement of the estate ? 

A. Yes, two or three. 

Q, And you detained them there or th^y 
chose to stay till you had got tbrougli ? 

A. Yes. 

Mr. WEBSTER. You say you thought 
it pr^'tty good pay, when the Judge charged 
you ^15, but when did you first become dis- 
satis^ed about it ? 

A. I never was dissatisfied. 

Q. What lad you to complain then ? 

A. I never did — -I never said any thing 
fibout it till I was called before thu commit- 
tee of the House of Representatives. 

Q. When did you first hear there was 
©ny difiicul.y about it ? 

A. The first I knew of it was when I was 
summoned by the Deputy Sherifi' to go be- 
fore the General Court. He atked me if I 
woHid attend whhout pay. I told him no— 
fur I did not ivani to go tcith. 

Q. Tht n neither you nor any of those 
ititei ester] in that estate ever complained ? * 

A. Nt) — not unless it was Goodwin. 1 
d(>nH know but he complained some. 

Q. Who was Goodwin ? 

A. He mnvried one of the wards. 

Ji^vidrnce on the 8ih article. 

JQ.-IAU CROSBY swoni. 

The witness produced a copy of an ac- 
count, relating to the estate of Samuel Hop- 
kins. He testified that he presented it to the 
Jiespondent for settlement, on the Uth Nov. 
1810, at a probate coxiit at Cambridge — that 
the jnd^e added, iii his own hand writing, 
tlu^ last itety of two dollars, which was paid 
him, 

Q. on the part of the managers, Did the 
Jiid^tj perforn* any iinusi|a| services in the 
M tilenient of the apoo|iot) or giv^ any ad- 

A* I was not awatrt'l^^t he did any thing 
linusual. I do not recpilect asking apy ad- 
vice of him, 

Q.. Pid he m^jic any jjlteraiioji in the 

hr r^M''4 PQD^, e^efpt (p ^M iho la^t 



charge. I held a note agJiinst the estate ; tbi 
judge examined it, and cast the interest— tti 
also examiried my account against the estate, 
to see if it was right. The account wascoi- 
rect and was allowed. 

Q. Did every thing pass in comnMiR 
form ? 

A. I think so. 

Q. Did you ask for any professional ad- 
vice ? 

Mr. WEBSTER objected to the question. 
He said that it. was with great reluctance 
that he addressed the honourable court on ir 
subject wtiich had a bearing on their late de- 
cision. We before objected to the managers 
provhig that which was not stated in the ar- 
ticles. It has been decided, and is now law, 
that they may give evidence of wiiat was not 
charged. We now object IB their contradict- 
ii^ what they have alleged. It appears on 
the face of the article, that the two dollars 
were given for ]urofessional advice ; is it 
competent for them to show that no profes- 
sional advice was given, and so no monej 
paid fur professional advice, but that the two 
dollars were a gratuity to the judge ? They 
allege that professional advice was given, and 
we admit it, and are prepared to maintain tht 
propriety of giving adviee. If the mana 
gers are not holden to what they have charged 
I had as lief burn all the articles, and go upoB 
the general impression of the court, in re 
spect to the Respondent's guilt or innocence. 
There might as well be one single general 
charge of maladministration and misdemee 
nor, and the managers be allowed lo exsi0iin» 
into all the Respondent'.s oflieial conduct for 
sixteen, years, and to find and prove fauld 
never before heard of. 

A slight discussion ensued between 
managers and the counsel for the Resf>ofl 
dent, but no ques; ion was taken by thecoiirt«| 
The witness however answered that the Res- 
pondent gave him no professional advice. 
Cro.ss-exa mined. 

Q. by Mr. HOAR. Was the estate oi 
Hopkins insolvent ? 

A. Yes. 

Q. Were yoa a creditor of ilie estate? 

A. Yes. 

Q, Was your claim allowed ? 

A. Yes. 

Q. Was it necessary to apply to the jitdgt 
to have your claim aiided to iho^e ailo«ei 
by the cummissioneis ? 

A. Yes. 

Q. WIjo drew up your memorial to havi 
it allowed ? 

A. I do nor recollect any such paper. 

Q^ Did you employ any counsel, oihi 
than the judge, to draw up any writing abo 
the estate ? 

A. No. 

Mr. HOAR stated that if the nianag 
hiyi produeedjjjg papers, which they ski 
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have dime, it would kave appeared that the 
witness was a commissioner on the estate of 
Ho^jkins. If a creditor is a commissioner, 
he must make out bis claim before the judge, 
who acts js a commissioner for tliat. claim. 
A memorial is presenied to the judge to have 
it allowed ; and this paper in the present 
«ase was drawn up by the judge. 

The same witness was about lobe examin- 
ed by tlie managers in relatio^i to the vhintb 
article. Tlie Respondent's counsel called for 
the record of administration oo tbe estate of 
/ona^ Kendall, named in this article. IVIr. 
Fiske testified thai he had searched the files 
of the probate office, and found no such case 



Mr. FAY observed that there was a mistake ti take his advice. 



Q. And in consequence you went to the 
judged take out a letter of admmistraliuii, 
and stated tbe circun>slances ? 

A. Yes. 

Q. by the court. IHd yftu apply to Judge 
Prescott as counsel, or iiad you other coun- 
sel to advise you ? 

A. I liad oihci counsel, and went to the 
jud^e only to take out a letter of administra- 
tion. 1 had no other wltject. 

Q. by Respondent's counsel. What ad- 
vice did your counsel give you ? 

A. Ue advised me that it would be most 
prtident to take out a letter of admiui.stration. 
The judge being older, I thought I had belter 



in the christian name of Kendall, and he 
w(<>uld pass to the evidence on the tenth ar- 
tide, unless- che Respondent's counsel would 
permit them to amend. Mr. WEBSTER 
replied that their admissions had been held 
in so little esteem by the honourable Mana- 
gers, that they could not admit the ainend- 
inent. ' 

Evidence on the tenth article. 

The Respondent's counsel said I hey would 
admit this article ; but the Managers said they ]| 
preferred provinj^ it. 

PETER STEVENS examined again. 

ffUness, In January last I went to Judge 
Prescott's office at Groton, to take out letters 
of admhiistration on my father's estate. My 
father died something like a year beft^re. 
There were but two heirs, and we supposed 
it would not be necessary to take out letters 
•f administration. Afterwards I found there 
was a debt against the estate, which I did 
i>ot know ot ; upon which judgment was re- 
coverecl against me. I asked advice of an 
attorney, fearing the estate was insolvent, 
and he advised me to take out a letter of ad- 
ministration. I went to the judge for thai 
purpose, and told him the circumstances. I 
told hiin I supposed the creditor would re- 
cover only a dividend, if I took out a letter 
of administration. He said he thought oth- 
erwise — that if a judgment had been rcct»v- 
ered against nve, I nms( pay the whole debt. 
He said it would cost me $%^ or ;$dO, to take 
out a letter of administration-^tbat be would 
give me one, if I wanted it, but he thoughi 
I had better not take one. I askod his ad- 
vice about another charge on the estate I 
concluded not to take out a letter aS admin- 
istratioD, and asked the judge what was to 
pay. He said he would leave it to me pretty 
much. I was standing by the fire, and took 
o<u of my pocket-book a two dollar bill. 
The judge said that wou^d answer, and I gave 
it to him. 

^Jross examined. 

Mr. HOAR. Certain persons had sued 
^rou asexecajor in your own wrong, and judg- 
ment had been recoveredl againt»t you ? 

A. ye». 



Q. Was the gentleman you consulted 
very young ? had he just opened an oOice ? 

A. I do not know. He had been only 
about six months in my town. 

Evidence on the eleventh article. 

BENJAMIN WYMAN sworn. 

Witness. In April llil8, Mr. Locke ad- 
ministrator on his father's estate, applied to 
me to make out his second account of ad- 
ministration. He brought mo certain papers, 
— his vouchers. I made out the accoiint as 
far as I could from those papers. He ;aid 
that somehow he v us, bad a thousand dollars* 

I I said I could not teil how it was. I told 
him to biing his first account. I looked at 

, the Cii'hi account, and I saw tbe difl^culty. 

i On the sctilement of the fir.vt account, the 

I judge had decreed a par:ial dislribuiion, 

among the ividow and seven h^irs, ordering 

the administrator to pay each of ihetai $1000, 

, I amounting in the u hole lo jS»COOO. The ad- 

' ministrator and the rest of the heir.s, made an 

agreement with the widpw, by which she 

was to receive ]$£000. The administrator 

had paid ;|{1000 to each of the heirs, and 

! j $2000 to the widow, so that lu» paid 51000 

ij too much. We were both puzzled as tu the 

jl proper mode of rectifying the error. ) told 

I I him I would f;o wi?h him to the probate comt 
•and ask ihe jtidge's advice. Tlie jud^e wa* 

accordingly con>id!ed'; h.e spent son)^ time 
I about it, and told Uif he thought Locke had 
I better petition for leave to retain the ^lOGO, 
(in the second account. He drew a peniion 
jfor Locke to sign. We then fniisiied the ac- 
(uiunt, and Lrfkcke piosenied it. The judg;e 
i said it was willded right, and allowed it. I 
ijwas silting between the judge ard Lodce, 
and the judge said, *^ I believe Mr.. Locke 
must give me," or •* I believe I iiiust have 
five dollars for my advice and assistance in 
this businesa*'' The judge handed the ac- 
! count to tli^rcgister to compute tbe legal 
fees^* it waiflP^Hkanded back to the judge, 
and he udied the five dollars in the san.e 
line, and camad it out with the oflice fees—. 
making I tbink <^12,S6inthe whole. [Wit- 
ness turned to the account and read — '*To 
paid office dues, he, ;^l!2,S6."n<-|t was dal«{d 







50 



XWAL OF JUDGE l'KESCOTX> 



^9th April, at a regular probata court at Wo- 
burii.] * 

. Cross-examined* 

Ml. HOAR. Was there any difficulty 
among the heirs about tliis settlement? 

A None at all ; they all certified the 
account for allowance. 

Q. You never heard of any dissatisfac- 
tion ? 

A. No, they were perfectly satisfied. 

Q. What was tlie reason you applied to 
the Judge ? 

A. Because I did not know how to word 
the acoouutin making the correction. 

Q. Ii«s the judge been in the habit of 
sen(h'ng persons to you to have their papers 
prepared ? 

A. Yes, f>r many years. 

Q. Has he taken pains to give you infor- 
mation as to the proper forms and mode of 
propariiiii them? 

A. Yes, he has given me a great. deal of 
advice at difierent times on this subject,which 
has been qsefhl to myself and to my neigh- 
bours. Ha has sent persons to me to have 
their papers made outgone half or two thiids 
of the time Mnce he has been in office. 

Evidence on the twellth article. 

ALPHEDS WAUJE; sworn. 

Witness. I attended at a piobate court at 
Framinghara, the latter part of June, 181 &, 
to !«ett{6 an account as guardian of cue Jo- 
tiiam Breck, a person non eow^jtas nuntis. A 
few day^ before the court, the belociman met 
taf[ether and examined my account ; tlifcy 
were satisfied that it was right, and Genified 
that it was just and reasonable. I went over 
Co the court, and Nathan Grout, one ul the 
selectmen and overseers of the poor, in 
Sherburne, went with me.. It was just at the 
4:lose of the court, and very few people were 
l^rosenr, when I gave in my account fitr al- 
lowance. Tlie jndge took the account, and 
seeing Grout's namci, and he being present, 
ihc j^idge a.sk«d him if it was reasonable, 
and whether it ought to be allowed- Grout 
said yes. I ti;kl the judge I had voocbers. 
lie said he did nkit wish to examine tliem, 
lie had no reason to dbpute the account, if 
the selectmen were satisfied with it. lie 
asked ijne if I was ready to swear to the ac- 
roukH ; I to|d him yns, Jind tkes swore to it. 
Tho judge sat down to tlie tdfc and went to 
i^ rising. Gront aud myself sat together near 
th<* juf!ge. We had some oonYtrsation at ih«^ 
jahle atHmt the estate of Breck. It appear- 
«il that the property eolleeted wm ahtiost 
speirt. I talked wHIi Grout ikfMrt two m^tes 
given to Breck, by two jwtwnttjftf ptm nanit 
t\}' Bridges, and anoiiiir' MP* - bj^m.v- 
self, for some real estate, wfidi ««re to be 
\yAh\ upi»ii Bieck*a wife releaifai|; her right of 
do«« er ; she refused to ss|rn dbe deed. We 
talked about the money to be ttcoeiTed being 
secured, £u that it mijght be expended for the | 



benefit of the family, and prevent their coin- 
ing upon the (own. Grout said he wished the 
money might be secured. When the judge 
had done writing, he turned himself round 
to us, and said he thought he could put us ji^ 
a way of saving the money. 4rrout said ht 
wished he would. Then <he JuJge said be 
wanted the facts stated to him, that he might 
uuderstand the case. Grout began to state 
them, but not stating them correctly, I to)d 
him he was not right. Grout told me to go 
on witli the story ^ which I did, and finished 
it. The judge fQB^idered the case, and ad- 
vised us at the next toi^n meeting to insert 
an article about it in the warrant, and that 
the town should authorize the treasurer to 
indemnify the Bridges against tlte claim of 
the wife, and let them pay their notes. Tha 
judge demanded $5 of Grout for his pay. 
Grout objected to paying it. He said '^ \t is a 
little tindured with probute business, and you 
are not entitled to any fee." The judge said 
to him, ** V\\ take care that you do not tine 
any thing out of me again in this way." Grout 
went down stairs, and the judge followed him. 
Shortly after I went down, and found them 
in conversation together. The judge took 
me into another room. He there says, " the 
old man was a little too old for me ; you have 
got Brack's property in your hands, you must 
pay me the $5." I objected, because I did 
not know that the overseers would be satisfi- 
ed to allow it in a future account. He 
said the advice was worth move than the 
amount to the town. He said if I would 
pay it, he would go up stairs and get 
the acc4iunt, and enter it on the account, 
and I lie selectmen or the overseers need 
know nothing about it. He went up stairs 
and got the account and interlined the 
charge of $0 in his own hand-writing, and I 
paid him the $5, The Jutige said all the 
papers must agree, it wont do to have the 
writings. clash ; give me ycur certificate out 
of your pocket. He took the certificate of 
the settlement and altered the foot of it so as 
{ to agree with tlie account, aud said it ail 
siandsTair now. 

Mr. FAY. Did the judge oifer to give 
the advice, before you appiied fur it ? 

A. Yes. 

Q. Were you and Grout conversing to- 
gether wiiliout reference t© ilie judge ? 

A. Yes. The judge interrupted us and 

said he thought he oould instruct us in what 

we were talking about. He said lie thought 

I he could, he did not say that he could ; and 

! then Grout said he wish^^d he would if he 

could. 

Q. by a raenibcv of the Goiurt. Was 
Grout present wbeu Uie iuti^rlining took 
place ? 

A. No. 

Mr. FAY. Was it in the Court room ? 

A. No, in a room below. The judge 
aaked me to go to that^gnn. 
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Mr. BUTTON. Did the judge propose 
lo you to go iip stairs and alter the aceount ? 

A. No, he !»aid he would go up stairs and 
get the account, and he did, and the inser- 
tion was made in a lower room. No body 
was present hut us. 

Q. by a Manager. Did he call you, or 
you him? 

A, He called me. 

Q. Whom did he mean by the "old 
Hpn"? 

A. I supposed he meant Grout. 

Q. Did you see the certificate altered ? 

A. Yes.' [The certificate of balance 
was produced, in which the amount of the al- 
lowances was altered from |(71S,57 to 
;S[7 18,57, and the balance in the guardian's 
hands, from ;^871,39 to ;^Se6,S9.] 

Q. Where was the Register ? 

A. I do not know where he was at this 
time. 

Cross-examined. 

Q. ,by Respondent's counsel. In what 
did Breck's property consist ? 

A. In three notes of hand, one given by 
myself for $200, the other two by the Bridg- 
es for $98,67 and ;$74,75. 

Q. What were these notes given for ? 

A. For real estate bono ht of Breck be- 
fore he was tinder guardianship. The wife 
had Bot joined in the deed to relinquish her 
dower, and the notes were made payable 
when she did relinquish it. 

Q. Was Breck's estate nearly expended? 

A. Yes, there was nothing left to Breck 
except these notes, and the family were like 
to become chargeable upon the town. 

Q. You >vanted to prevent this ? 

A. Yes, the town wanted to secure the 
anoney due on these nqtes ; they wanted to 
know how they could avail themselves of 
this property to help support the family. I 
was willing to pay my note, if I could be in- 
demnified HgaiiTiSt the claim of dower. 

Q. And the judge hearing you taxiing 
about this, told you he could put you in tlie 
way of effecting your object ? 

A. Yes, and Grout told him he wished 
he would if he could. The judge lold Grout 
to State the facts ; he made a lAistake and I 
interrupted him to correct him, and then I 
went on and finished the statement. 

Q- The judge told you to have a town 
■Fleeting and direct the treasurer to give an 
indemnity to the promisors of the notes ? 

A. Yes. 

Q. And was this advice followed ? 

A. Yes, the thing was laid before the 
town and they passed a vote to indemnify. 

Q. And the money has been paid ? 

A. I have paid my Qo:e, and Nathan 
Bridges » great part of his. The town gave 
a bond of indemnity. 

ISAAC FISKt called again. 

IF^fne^^ produces Ware's original actotuU. 
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Mr. WEBSTER. What is the certifi- 
cate af balance ? Is it any t)\ing mare than 
a statement of the balance due, that iht 
guardian may know how his last account 
stands ? 

A. That is all ; a statement of the allow- 
ances on each side, and the balance struck. 
It is given in Qtder that the person rcceiviug 
it may carry it home and show it to his 
friends or the parties concerned. 

Q. And this Is to supp?y for the present 

the want of an oftcial copy of the account ? 

. A. Yes, it is in anticipation of the record. 

[The item which appeared to have beeo 
inserted io the original account wtfli — ^^T*i 
paid for advice about the circumstanea of the 
esuite, gSjOO." The ffwt of the account was 
altered to conform to this insertion. The 
certificate of balance was signed by the reg- 
ister.] 

Q. Is the certificate provided for by law^ 

A. No, it is given for the obovauienea of 
the parties. 

Evidence on the 13lh article. 

ABNER BARTLETl^ sworn, 

Mr. WEBSTER objects to the examina- 
tion of the wittiess and called for the record 
of the administration in this case, 

Mr. Fiske, upon direction of the Manag- 
ers, pioduced the record by which it appear- 
ed that administration was granted Dec. 3d, 
1817, to Susan Ctapp on the estate of one 
Jeremiah Clap p. deceased. 

Mr, WEBSTER. I sJill object to tha 
examination of the witness. There is no 
pretence of any substantive charge in the 
article — nothiifg that be^irs any resemblance 
to a charge. There is no allegation that the 
administration was granted in the county of 
Middlesex, or even in the Commonwealth. 
For aught that appears this good lady might 
have been administratrix in Sufitklk or in Es- 
sex. But if the Hon Court intimate an aj^in- 
ion that the witness ought to be examined 
notwithstanding, I shall withdraw my objec- 
tions witbout/putting theoi to the trouble of 
taking the quest iim upon it. 

The Managers, no objection being made 
on the pari mf the Court, proceeded to ex- 
amine. 

Witness. loNcvemlier, lOlS, the Res- 
pondent tran.s;LCla4 official business at a Pro- 
bate Court holda^ at the Hotel in Cam- 
bridge. I apipeac ed there as the atiorDpy of 
Mrs. Rekd, formerly Susan Clapp. The 
circumstances of the case were these ; — 

Mr. WEBSTER interrupts. Do you 
know that Sofaa. Clapp retained the Res- 
pondent as lurjiijjimil? 

A. No. 

Mr. WEBSTKB. Then I object to tl e 
introduction of tliilf evidence. I object to 
any testimony Iftit to the sinele farr if j;t 
Judge Prescott received faet of Sasaa Claip 
for acting sxs her counsel. 
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H'ihiess. I do not know ihat any thing was 
p'jid for counsel fees, or ihat any thing paid 



was fvharged as such. I bad no such id^a. 



managers. 



Do 



Q. on the part of the 
yon know that money was paid ? 

A. I know that some probate business 
was done al that time by the judge, and that 
Read, ihe husband of this Susan Clapp, paid 
some money .there. 

Mr. FIOAR objects to proving orally what 
is cr.ntained in the ncccunl. 

The record of the account was then pro- 
duced in which appeared a cli.nrgc of ji5 for 
extra services. 

Evidence on the Hth.artrclc. 

JOHN WALKER sworn. 

Witness said he was administrator on the 
estate of John Walker deceased, and settled 
an accoiint as such, at a probate court at 
Wohurn, in April 1815. [Produces a cofJy 
of the account then sctiledj 

Q. bjT Mr. FAY. Did you pay the judge 
any thing for advice at that time ? 

A. I paid 5^, but i believe it was iiot 
charged. 

Q. Did you settle more than one accoitnt ? 

A. I settled one and prepared a second, 
but then found it necessary to represent the 
estate insolveait. 

Q. What was the advice, for which you 
paid the $b ? * 

A. There was a difficulty about the board 
•fa minor. 

Mr. WLIRSTER objects To any evidence 
rtf that tharjce as it does no» appenr to have 
been allo.ved in tlie account. 

Tiie account was examined and •ppe€M:ed 
to cnitain tio such charge. 

Tlie Managers then passed to the next 
eharfjje in the article, which wjrs the takins; 
of $15 for counsel fees on the 1st day of 
June, 1816. The wiaiess said he lielieved 
he had paid that sum ; huf on examining the 
account the charge was not found in it. — 
There was however in the account a charge 
«f June, 1816, "for money paid Jan)es 
Piescott, E%q. for counsel relating to the 
SMle of the real estate, SlO," and another 
charge of June 14th, 1816, " for money paid 
Junes Prcscoit, E>^(|. fi)r couiisel, ^10 ;" 
wUich two ch irges iVir. FAY contended mu.st 
be received as the charges of $5 and $1'^ se| 
forth in the article — \\\fi timount being the 
».Hi\e a no the difference merely in the division 
of it. The counsel for the Respondent liow- 
ever did not agree to this subsiitution. The 
h\st charge of <j!^20 .stood in the account as 
follows : *' I8I7, Sept. 15th, F'^r money paid 
J unes Prescrttt, Esq. for CQUn&el and profes- 
sional assistance before rcfiflfoes and C. C. C. 
P. ^120^' 

Mr FAY remarked that on a re-examin- 
atlon of the account it anucared the 6rst ' 
charge was there, though irot in its proper 
j»lao«, It was ^ follows ; *< 1815, April 36lh, 



for money paid James Prescott, Esq. for as« 
sistance, %lj. There also appeared a charge 
of Dec. lOlh, 1816, " for money paid James 
j Prescott, Esq. for obtaining a license to sell 
part of the real estate and paying fees of 
Court, $3. 

Q. by Mr. FAY. For wbat were these 
several sums paid ? 

Mr. HOAR. We have no objection to 
the question he;ng put if the Court wish the 
j inquiry ; but the article allegfes that the 
I charges were for advice concerning the ad- 
I nnmstratjon. 

I The Court made no objection,, nnd Mr. 
', FAY difecfcd the witness to answer the ques- 
I tion. 

! Witness. The $5 was paid for advice. 

', There was some difficulty about the board 

Of <me of the minor chiMicn. The person 

I who boarded the child charged more than 

I the guardian thought right. We requested 

the judge to decide for us. He declined at 

first, hut finally agreed to do so after the 

Court was over. We thr^n left it to him, and 

he gave his o^initm ; for which he said he 

nuKst have something, and I paid him the 

Sinn of ;^5,and then charged it equally auiong 

the heirs. 

Q. by Mr. FAY. Wbat were the ci»ar- 
ges of $\0 and ^S for ? 

A. They were for preparing three Orders 
to sell real estate, and getting the ni through 
the conmion pleas. Wiih regard to the^^t 
Judge Prescott, did not state thatsfim partic- 
ularly for his services, but said he nmsl have 
something ; and Mr. Locke said be ought to. 
Q. And wKai was the last charge of $liQ 
for? 

A. Samuel Hor|)kins brought an action 
for;J»l2no against Benjamin Thomson, John 

.W^alker, and Jesse Dean, who were partners 
in trade in the life lime of John Walker, 

'whose administrator I was. 

) Q. The action was brought against you 

• then as administrator ? 

1 A. No. It was brought against the sttp 

1 viviug partners; and Judge Prescott was em- 
ployed by them to manage the can.se. He 
attc'nded to the action in the court of com- 
mon pleas, where it was continued two or 
three times, and finally submitted 10 a refer- 
ence. Judge Prescott attended the reference 
two days nt Burlington, and one day at 
Charlestown ; and afterwards argued against 
the report in the common pleas. 

Q. If the action was brought against the 

i firm, M by was the whole expense charged 

i to the estate of John Walker ? what had you 

' to do with it ? 

A. It was understood that if Hopkins re- 
covered, the money must come our of John 

i Walker's estate, because he had received the . 

: money in his life time, for which the aciion 

; was brought. [Witness ptoduced ibo origi- 
nal writ.] 
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Q. Did you employ Judge Prescott your- 
self? 

-A. We all spoke to him about it; Thom- 
son desired to have him ; but I took upon 
myself the expense of defending the suit. 

Q. Was any other counsel employed ? 

A. No. 

Cross-examined. 

Q. by Mr. HOAR. Was there not like- 
wise another action brought by Samuel Hop- 
kinsiand Benjamin Thompson, against James 
Walker, Jesse Dean, and Jofep-Walker ? 

A. Yes. Judge Prescott was consulted 
in relation to that action but I do not know 
that it was ever entered. 

Q. Have you the judge's bill ? 

A* I have. 

The bill was produced and read as follows : 

1817. Jvly, For preparing for, and managing 

the reference, "550 

Aug, Same at Charlestown, 40 

Arguing in exception to report twice, SO 

Q. Had the nominal defendants retained 
the judge as counsel before you spoke about 
it ? 

A. I think I was the first who spoke to 
the judge. But it was at the request of the 
other parties. 

Q. Did you suppose that you were bound 
as administrator to defend ? 

A. It was understood that the estate 
would be responsible, and therefore I consid- 
ered the action mine. Thompson and Dean 
said that if I did not defend the aetion they 
W3uld be defaulted, and call on the estate. 

% by Mr. DUTTON. When did you 
first find out that your father's estate was lia- 
We? 

A. When Hopkins called on me for the 
money, which was some time before the ac- 
tion was commenced. 

Q. What was the action about ? 

A. My father had sold some' hops and 
barley for Hopkins, which had not been ac- 
counted for. 

Q. And what was the report of the re- 
ferees ? 

A. They reported, I think, that the a- 
mount was due to the plaintiff from the es- 
tate of John Walker. 

Mr. HOAR. We are not now to try that 
case over again. 

Evidence on the fifteenth article. 

AMOS WOOD sworn. 

The records of the probate court rel'iting 
to this article ^ere produced. The will of 
Jonas Adams was proved and letters testa- 
mentary issued, Dec. £d, 1812, to Dotcas 
Adams. 

The counsel for the Respondent offered 

adm*t this article, but the Managers said 
ihey preferred to explain it by evidence. 

Mr. W£>B3TER, Do the honourable 

r 



Managers expect to prova what is not charg- 
ed in the artiale ? 

Mn DUTTON. We shali ^i^d^ayour to 
prove what ii first. 

Mr. WEBSTER. We have a right to 
expect that the learned gentlemen will state 
what furt her t hey intend to show. 

Mr. DUTTON. I do not know that wa 
are bound-to state all the witness will testify. 
We caH the witness to prove the charge in 
the article. The Respondent's counsel 
say they admit the article. We contend that 
we have a right to go on to prove certain 
circumstances and expressions, whieb ifa did 
not think it necessary to state on tlii'liicord, 
which go to show the motive and-lni^Dtion 
with which the acts charged in the article 
were dene. It was never required in any 
court, to spread the whole evidence upop the 
record. 

Mr. WEBSTER. We ask no ^reat boon 
of the hon. managers. We only vrtsb to bavo 
them adopt some principle by whiA tbey are 
willing to abid^. With respect to a former 
article which was admitted^ they said they 
must introduce evidence to prove it, because 
an admission of the (acts, was not an admis- 
sion of their having been done eorruptly. 
Here there is no corruption charged. 

Mr. DUTTON. The. charge is for misr 
conduct and maladministration in office, anc( 
these mi ply corruption. 

PRESIDENT. When any particubr 
question, foreign to the artjcle, shall be ask-, 
ed, it may then be proper to determine wheth- 
er the wffness shalt answer it. 

Mr. FAY produced the account of the ex- 
ecutrix of Jonas Adams, settled in June, 
1817. 

Q. Was this the only account that was 
settled by the executrix ? 

A. This was the only account ever set- 
tled'. 

Q. Were the sums paid by you to the 
Respondent in behalf of the executrht allow- 
ed in the account? 

Mr. WEBSTER objected to the question* 
The witness cannot state what is allowed in 
the account. The record must speak for it- 
self. [It did not appear that th$r% ^.^y 9Xk^ 
fee allowed in the account.} 

Mr. HdAR. In this ease we are wHling 
to admit the facts, that . Dorcas Adams was 
the executrix of Jonas Adams — that she re- 
ceived advice — that she a|Tplied to the Res- 
pondent, who gave her advice and received 
a fee for it. She was the only^^person con- 
cerned in tbeeelite, and it was immaterial 
to her vrhether ibe-fum she paid were allowr 
ed in her account or not. In point of fact 
no such allowance was made. 

Q. by a Manager. Did you apply to the 
Respondent fa# .novice on the subject of the 
estate of Jonas Adams, and pay him l^es aa 
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Mr. WEBSTER objects. The essence 
of the charge is that the Respondent allowed 
such fees in the accoant. Now no such 
charge appears in the account. 

Mr. FAY. The first part of the article 
states that the Respondent as an attorney 
gave advice to an executrix and received 
money for it; If this is proved it will be suf- 
ficient to maintain the article. It is aa after 
consideration whether the fees were allowed 
in the account. 

Mr. WEBSTER. We request the sense 
of the Hon. Court, whaler, it being seen 
that no such charge was allowed in the ac- 
eountytbe witness shall be asked whether the 
money was paid. We ask whether the ques- 
tion is pertinent. The official crime is the 
allowance ; it is now admitted that there was 
no official act about it. 

Mr. BUTTON. We charge the Respond 
dent with maladministration in the conduct 
of hif oAee. We allege advice given to an 
exMOtliil concerning a person supposed to 
b« cluirfMUe upon the estate, and that mo- 
ney was received for the advice. We con- 
tend thai this was misconduct. We go fur- 
ther and allege that the money so received, 
was afterwards allowed in the account of the 
executrix. This part of the charge fails; but 
if we cannot substantiate one part, it is no 
objection against our proving the residue, 
which we shall show in point of law to be 
criminal. 

Mr. WEBSTER. The Hon. Managers 
cannot prove a fact which in itielf is no 
erime, and is not material. Noril are ma- 
terial here except those which Ikre official. 
The giving advice in such a manner is no 
offence ; it must be some official act. Here 
there is no official act but the allowance 
charged, and it is admitted that he did not 
make any allowance. 

It was determined by the Court that the 
Managers might ask 4he witness the question 
last proposed. The yeas and nays were as 
follows, viz : 

Teas^-Messrs. Bourne, Thomas, Ruggles, 
Moseley, Doolittle, Rantoul, Whittemore, 
Eastman, Allen, Reynolds, Tufts, Parker, 
Lyman, Gardner, Hyde and Varnum — 16. 

Nays— Messrs. Clark, Sullivan, Bigelow, 
Dwight, Hunnewell, Pickman, Bartlett, 
Welles and Breoks — 9. 

Witness. I went in 1815 — 

Mr. WEBSTER. I object to the witness 
stating any thing relating to a dilferent trans- 
action from that alleged in the article. 

Mr. DUTTON. " What took place at 
Groton in May, 1815 P^Did you take advice 
of Judge Prescott ? 

A. Yes. 

Q. Did you pay him jjflO ? 

A. Yes. 

Q. What was it for ? 
' A. For advice renting to the estate of 
Adams. 



Q. What was the advice ? 

The question being objected to, was waiv- 
ed. 

Q. Did you not at a previous time apply 
to the judge for his advice on the subject of 
the estate being chargeable with the support 
of a poor person, and-pay him jl5? 

The counsel for the Respondent admitted 
that he did give the advice and eharged $5 
for it. 

Mr. DUTTON. We want to know what 
the advice w|pu Did tb« Respondent tell 
>ou that the executrix waiiNr was not liable? 

Mr. WEBSTER. I do not consider this 
to be a pertinent question. It is not suffi- 
cient to say that it can do no harm. It is 
travelling out of the record. The evil, if 
any, is giving advice at all ; the Respondent 
is not on his trial on the question whether be 
was a good or a bad lawyer. We admit the 
Respondent gave advice ; the Hon. Manag- 
ers wish to go further, and show what sort of 
advice was given. We pray the judgment 
•f the Court whether the question is a perti- 
nent one. 

The Court decided unanimously that the 
question should not be put to the witness. 

The Managers said they had gone through 
with the evidence in support of the impeach- 
ment. 

The Court adjourned at 2 o'clock, until 
half past 3 in the afternoon. 

AFTERNOON. 

The usual miessages between the two 
Houses were delivered by Mr. Parker on 
the part of the Senate, and Mr. Russell on 
the part of the House of Representatives. 

The Court was opened at £0 minutes be- 
fore 4. 

Mr. DUTTON moved the Court to in- 
troduce some further evidence relating to the 
fifteenth article. We have proceeded so far 
as to show that the Respondent permitted 
himself to be consulted by an executrix rela- 
tive to her liability to support a poor persoa 
— ^tliat he gave her advice, and that he re- 
ceived a certain fee. We charge this as 
misconduct, for it was giving advice in a 
matter which might, and must in some shape 
or other, come before him as a judge. We 
now propose to show by collateral facts t^hat 
it did actually come before him as judge— 
that he made a decree — that his decree was 
appealed from and was reversed by the Su- 
preme Court. One part of the evidence 
will be the petition of Eljah Fiske ; which 
has a bearing upon the opinion given by the 
Respondent to the executrix as her counsel, 
on a matter upon which he was afterwards 
called to give an opinion as judge. It will 
show that it was a case where there were ad- 
verse interests — the petitioner, Elijah Fiske, 
bein^ on one side, and Dorcas Adams the 
executrix on the other. 

The Respondent's counsel said they did 
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not object to tht Managers putting in any 
thine that was done in the Probate Court. 

The Managers then produced and read 
the petition of Elijah Fiske presented at a 
Probate Court in April, 1 81 8, to be appoint- 
ed administrator de bonis non with the will 
annexed on the estate of Jonas Adams, 
setting forth all the facts of the liability of the 
executrix to*provide for the support of a black 
woman named in the petition. They also 
produced the decree made after the hearing 
of the parties, rejecting tht oetition — the 
judgment of the Supreme Courtm Oct. 1818, 
reversing the dojbree — and the mandate to 
the Judge of Probate to admit Etijah Fiske 
as administrator de bonis non of Jonas Ad- 
ams. 

The Court inquired whether Mrs. Adams 
was sole heir or legatee of her husband. 

Mr. HOAR said it would appear from 
the papers that the testator by his will ap- 
pointed Dorcas Adams his sole executrix — 
that she was to pay his debts and retain the 
residue of the estate. Nobody was interest- 
ed but the executrix and the creditors. 

Mr. FAY stated that the evidence on the 
part of the Managers was closed. 

PRESIDENT. The Court now wait 
the Respondent's defence. 

Mr. HOAR. Mr. President ; the general 
view which the Respondent has taken of his 
case is presented in his written answer. The 
Hon. Managers have now offered their evi- 
dence upon it ; but neither in the articles 
themselves, nor in the opening of their chair- 
man, have they exhibhed their views of the 
law. They have stated certain cases only ; 
they have told their story in sl)ort ; but in 
such language that it does not appear to us 
with what cnme the Respondent is charged. 
There is at present nothing tangible in the 
case. They tell us indeed that the Respon- 
dent has sinned, but do not point out which 
of the commandments he has broken, or 
what duty be has neglected to perform. We 
are therefore under the necessity of present- 
ing to the Coiirt the little evidence we see 
fitting to the cause in its present state. But 
we snail introduce it reserving to ourselves 
the right, under leave of the Hon. Court, of 
stating our views of the whole testimony, and 
of the principles of law, as applicable to the 
ease, when the views of the Hon. Managers 
shall have been more fully disclosed. • 

Evidence on (he pari of the Respondent, 

On the first article. 

Mr. Fiske took the stand. 

q. by Mr. HOAR. What would be the 
amount of the usual fees in the case ef the 
administration on Lakin's estate ? 

A. I have not yet computed it I must 
request a little time to- examine the pipers 
and draw up a statement. 



Mr. 



\ have requested the Reg- { had seen ^ will. 



ister to make out a complete set of papers, 
in eases of guardianship and administration, 
with fictitious names. These, with the 
leave of thefHon. Managers, I now offi^ to 
the examination of the Court, to be accom- 
panied by a full statement of the usual fees, 
as soon as the Register shall have complet- 
I ed it. - 

j Mr. KING said the Managers would like 
to look at the papers before they were sub- 
mitted to the inspection of the Court. 

The papers were accordingly handed to 
the Managers. 
On the 2d article. 
JOHN WALTON sworn. 
Mr. HOAR. Please to state what you 
know in relation to the application to Judge 
Prtscott for the guardianship of the Shep- 
herds. 

i Witness, I was an overseer of the poor in 
the to^n ofPeperell in the year 1816 ; when 
a representation was made to the Oferseers 
that John F. Shepherd and his M% Fran- 
cis and John, needed to be put ntim guar- 
dianship. This application came from the 
wife of John F. Shepherd. We then had a 
conference upon the subject with the select- 
men, and a number of the principal persons 
in the town ; and they concluded it would be 
proper to have letters of guardianship taken 
out. Accordingly I went down together 
with Parker and Buttrick, to see the judge 
about it. This interview was on the 15th of 
June. A question arose about a certain an- 
nuity, which we wished to secure. The ob- 
ject of dn- overseers was to secure the con- 
tinuance of tins annuity to the family — quar- 
terly payments having been hitherto made 
by a gentleman of this town. The judge at 
this time made out the necessary papers, 
which were a warrant of inquisition, and a 
citation to the Shepherds to appear and 
shew cause why letters of guardianship 
should not issue. The inquisition was had, 
and report made to the judgf^. This was on 
the £8th er 29th of June. We then consult- 
ed the judge, who* gave us his opinion and 
advice. 

Q. by Mr. HOAR. Did yen consult him 
yourself, Dr. Walton ? 

A. We all asked questions, and were 
very particular in omr legal inquiries. Mr. 
Parker was very minute in his inquiries a* 
bout the effect of the will under which the 
annuity arose, as he had seen it and knew 
the facts more particularly. Indeed he bad 
an extract from the will with him. The first 
time we went to the judge we detained him 
about this business irom two and a half to 
three hours; an4 the last time about two 
hours, when I 1^ before the business was 
completed, in consequence of news that my 
son at Camb/Udge was sick. The judge 
l^new more tlK^n we did about it, because be 
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Q. Were you present when any money 
ivBS paid ? 

A. I have no recollection of any money 
beuBg paid while I was there. I presume I 
le^ before that. In fact I recollect it so 
happened that we had not all together money 
enough to pay 'the legal expenses. 

Q. Do I understand you to say that you 
considered yourselves ^s applyine to the 
Respondent as counsel, or as judge? 

A. As counsel certainly, 1 had no thought 
that thejudge was bound to give us an opin- 
ion. "We applied for his advice for the ben- 
efit of the family, wholff indepen'dent of his 
character and dlfice as judge. 

Q. by Mr. WEBSTER. Should you, 
or slioHld you not, have taken out the guard- 
ianship if you had been advised that you 
could not secuire the annultjf P 

A. I rather think we should, on account 
of some other property — real estate belong-^ 
ing to the family. One object with us was 
to seclife the town from the expense of sup- 
porting the family, and another was to pro- 
tect the wt)man who had been cruelly treat- 
ed, and- prevent her husband from wasting 
the estate. 

Q. She had applied to you for that j}ur- 
pose, hadshe ? 

A. She had. 
Cross examined. 

Q. by Mr. BUTTON. Was the guar- 
dianship granted the first time you went to 
the judge ? 

A. The guardianship wat^ taken out on 
the £9th June ; at least the papers were 
making out when I left. 

Q. You sav Lemuel Parker bad an tX- 
tract of the will ; did you see it ? 

A. He told me he had ; but I did not see 
*t. 

Q. The whole object of taking, out thai; 
letter of guardianship was to secure the an- 
nuity, was it ? 

A. Yes ; we were told that in that way 
the property of the spendthrift might becon- 
trolled, and secured to his faially. 

Q. Was any thing said about the advice 
being given as, counsel or judge? 

A. No — nothing was said by either psM-ty 
as to that. Rut when we went to him, we 
expected to pay him for his services. His 
probate business was generally done in a dif- 
ferent room. 

Q. Where was this business transacted ? 

A. The whole business done the ^rst 
tin>e was in his house ; the second time at 
his law office. 

Q. Did the judge atfually advise you ? 

A. He told as what course to take. 

Q. What was the advice ? 

A. He told us tlie first time, that the over- 
seers must be in session, that there must be 
gn inquisition held, to ascertain whether the 
Shepherds required a guardian or not? 



Q. You went twice then to see him mere- 
ly iibout this probate business, did you ? 

A. The second time we went down, (that 
is Buttrick and myself as the guardian's 
bondsmen) we two had some talk with the 
judge about another business ; that was some 
business about a pensioner. 

O. Did you expect to pay for his opin- 
ion r 

A. I did expect that he would charge a 
reasonable compensation. We had been in 
the habit of consulting and conversing with 
him about fiaupers ; he used always to g\^9 
his advice ; sometimes gratii; but we always 
expected to pay. 

Q. Did you pay him any other fee at this 
time than that mentioned as paid for the 
business of the Sheplierds? 

A. I did not pay that^ I left before the 
business was settled. 

Q. The time however you say was partly 
occupied about this business of the pensioner, 
was it ? 

A. I was there about t^voliours, and that 
was principally taken up about the business 
of the Shepherds. 

Q. by Mr. LELAND. The reason of 
your consulting the judge was, that you did 
not know whether tue wife of Sh^herd 
^could control this annuity ; was it ? 

A. We did not understand the matter at 
all till the woman explained it to us. Tlie 
annuity was left to her by the will, and paid 
by the trustee in regular quarteily payments; 
but sometimes it waspaid to one of the fami* 
ly, ^d sometimes to another ) which we 
wished to prevent ; in order that it -might go 
into her own hands, or be spent for her use. 

Q. Who did you suppose would have the 
annuity when a guardian was appointed? 

A. Why that was the question w« put to 
the judge \ wl>eCher the guardian eouid ap- 
propriate this annuity .; because then lie cotild 
see to the application of it, and prevent its 
being wasted. The judge tliought he could. 

Q. by Mr. SHAW. You say jou ex- 
pected something would be .paid for this ad- 
vice ; who did you expect was to pay for it ? 

A. We expected if a guardian should be 
appointed he won Id, pay it out of the spend- 
thrffr^s estate ; becaiue It was in fact for the 
benefit of him and his family ; otherwise we 
expected it would be paid out of the town 
treasury. "The expense of the first viskit was 
charged to the town. 

Q. by Mr, HOAR. After the judge had 
examibed the extract of the will, was any 
question proposed about the property's being 
secured to the wife personally ? 

A. I do not recollect the particular ques- 
tions ptit. 

WILLIAM BUTTRICK sworn. 

Mif. HOAR, Slate whether or not yoa 
were present at the consultation mentioned^ 
and generally, (in order to save the time uf 
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the court) whether you agree to Dr. Walton's 
account of it. 

Witness. I was present at the time, and 
recollect all that Dr. Walton has testified. 

Q. by Mr. FAY. Do you recollect 
whether any charge was made to the town ? 
or were the overseers paid for their services 
out of the estate ? 

A. The fees of counsel were paid by the 
guardian, but as for the services of the over- 
seers, I do not recollect that any charge was 
made for them to the town. I do not re- 
member that I was paid for it by the town, 
or by any one. 

Dr. WaUtm was called again, and asked the 
same question. He said that he was paid by 
the town. He made a charge of $1, for go- 
ing to Groton, and the time spent there. 

JOHN HEARD, sworn. 

Q. by Mr. HOAR. You are the regis- 
ter of probate for the county of Suffolk, are 
you ? 

A. I am. 

Q. What are tlie usual fees paid in your 
office on granting adminisiration in a case 
not litigated ? 

A. From three to four dollars, most usual- 
ly ^3,90. 

Mr. DUTTON. Are you asking what are 
the legal fees? 

Mr. HOAR. No— the law should tell us 
that ; our inquiry is what are the usual fees. 

Mr. DUTTON. Then we object to the 
examination of this witness.. Jf you mean 
to inquire of him vj;hat illegal fees he is ac- 
customed to take, we object that his testi- 
mony is not pertinent. The question before 
us is, not what are the fees usually taken in 
the county of Suffolk ; but what are the fees, 
usually taken in the county of 31iddlesex, 
and whether they are or are not conformable 
to law. It is no justification of the Hespon- 
dent that illegal fees a'e taken elsewhere. 
What the fees ought to be, is a thing settled 
by statute, not by usage. We deny that the 
courts of probateliave any discretion in the 
matter. The Respondent, as well as every 
other judge ofprobatein the Commonwealth, 
was bound to take legal fees only. 

Mr. WEBSTER. Will the honourable 
managers be good enough to inform us what 
legal fees are? The difficulty is that they 
charge the taking of illegal foes, without say- 
ing what are legal fees. 

Mr. DUTTON. I have not the book by 
ifie, but we refer you to the fee-bill. 

The cmmsel for tJie Respondent handed 
the statute book to the Managers ; and Mr. 
Dutton read several extracts from th'e fee bill, 
as follows : ♦• for granting administration, 
where there is no litigation, fifiy cents, and 
in other cases one dollar, &lc." 

Mr. HOAR, If that is the law, and the 
whole law, we then ask, whether, in the opin- 
ion ^f the honouraj)le Managers, the Res- 



pondent ought, or ought not, to charge any 
thing for necessary services not enumerated 
in the stature ? 

Mr. DUTTON. That is a question we 
are not bound to answer. 

Mr. WEBSTER. True ;— the honoura- 
ble managers are not bound to answer ; they 
are notupon trial ; they are not impeached. 
But it is a very plain question Mr. Presi- 
dent ; — and their case must suffer, at least 
I apprehend it must sufl'er from a refusal 
to answer it. We come here, may it please 
the honourable court, as lawyers ; — as 
mere lawyers ; with no extjravagant pre- 
tensions — but with the ordinary knowledge 
•)f professional men. Our law' hooks have 
taught us that there can be nta allegation for 
taking illegal fees, unless it be alleged either 
that no fee at all was due, or what the legal 
fee was, and what the excess taken. The 
honourable Managers are bound to state the 
law and the excess. They have stated neither. 
This whole prosecution goes upon the ground, 
that here has been a considerable sum charg- 
ed ; what f(jr, to be sure, we know not ; 
wliethor right or wrong we know not ; but 
we mean to know — and we accuse you, Sir, 
of charging it wantonly, corruptly, and a- 
gainst the law ; you are to answer that 
charge — you are to justify your whole offi- 
cial conduct ; you are to come in, and show 
us what the law is ; and whether you have 
conformed in every particular — ever since 
you have been in office, to that law. We the 
Managers have put forth on a voyage of dis- 
covery. We have resolved to try a grand 
experiment on the subject of probate ^et%, 
AVe summon clerks and judges from all parts 
of the Commonwealth. We say here have 
been t.wenty thousand dollars illegally charg- 
ed in yojir several offices. Show you the le- 
gality of every item. Give iw an account 
of your yvhole administration from the time 
you first came into office. Show you that 
you liave never committed as error for 
the last twenty years. This is the kind of 
accusation which has been brought against 
the Respondent. 

Never in a single instance, Sir, have the 
honourable Managers pointed out what sums 
tlie Respondent should have taken. They 
have not stated it in the articles. They have 
not declared it in the course of the trial. 
They have presented us with no view of the 
law — they have not intimated what they 
thought was the law, until we have at last 
drawn them into the fee-bill. You have seen, 
Mr. President, with what reluctance they 
have appealed to that, and after all that has 
been said and done, we have yet to learn 
what the honourable gentlemen consider the 
crime in this case. We have yet to learn 
what they consider the law to be which they 
say the Respondent has violated. 

It is evident enough that they do not con*- 
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sider the dCiy cents in the fee bill as the only 
legal charge in the case. What then is the 
legal charge ? Wftere is the precise limit of 
the law which the Respondent has overstep- 
ped ? 

PRESIDENT. The, remarks of coun- 
sel do not seem to be exactly in order. 

Mr. WEBSTER. I believe Mr. Presi- 
dent I am not far from the point. 

PRESIDENT. The question, as I un- 
derstand it, is on the admissibility of evi- 
dence as to the usage of this county. 

Mr. WEBSTER. I have strayed then 
Sir, only to get upon the turnpike. — 
This is a charge of corruption. If there be 
no law, there has been no excess ; there can 
have been no corruption. If the law be a 
mere matter of usage, and not of statutory 
provision, then we must be allowed to in- 
quire into that usage. We have a right to go 
into any county we please, to make that in- 
quiry ; for the usage of one county is as good 
as the usage cf another county. Nothing 
has been charged against the Respondent, — 
nothing that I can discern, but either extor- 
tion or bribery. Now it is admitted that wiih 
regard to many of these items there is no set- 
tied rule of law. The charge must mean 
therefore, if it means any thing, that the 
Respondent has transgressed the usage ; that 
he has taken more than the customary fees 
in such and such cases. W« ask therefore 
if we may not be allowed to compare usage 
with usage. If we may not inquire' whether 
the Respondent is justified in his alleged 
misconduct, by the usage of alt the other 
judges of probate in this Commonwealth, or 
whether he stands alone — without counten- 
nance — without excuse — an open, wilful, 
gross, extortionous magistrate. 

Mr. HOAR. There is a case in our re- 
ports of the indictment of a sheriff for tak- 
ing illegal fees. [Commonwealth vs. Shed, 
Mass. Term Reports, 1st vol. p. 227.] The 
indictment there set forth what the legal fees 
were for levying an executi(^n, and alleged 
the excess taken. The counsel offered to 
sliow that a charge of 30 cents over and 
above the poundage was not in the fee bill. 
The defendant offered, and was allowed to 
show a usage, wliich had obtained sinco the 
passing of the fee bill, in relation to that 
charge. The court there decided, that 
though this excess might be recoverable in a 
eivil action, notwithstanding the usage, yet 
the usage was good evidence to rebut the 
charge af corruption ; and the taking in con- 
formity to that usage could not be held to 
support a criminal prosecution ; and the de- 
fendant was acqqitted upon that ground. I 
know not how far the decision of other courts 
are rules for the direction of this honourable 
court. But the justices of the supreme judi- 
cial court hare declared this to be the law of 
the Commonwealth ; and I cannot but think 
their opinion will ha?e great weight with 
jour honours. 



Mr. SHAW. The question is whether, 
the Respondent shall be allowed to go into 
the usage of one county, to justify excessive 
fees taken in another. But we ask whether 
usage in any county is legal evidence to re- 
but the charge of illegality ? The Respon- 
dent means to introduce this evidence either 
to shew that fees not allowed by law have 
been so long taken as to have become legal 
or else for some purjwse that I cannot com- 
prehend. If our allegation, as has been 
contended, imputes no crime, it needs no de- 
fence. There is an end of it. There is no 
necessity of introducing evidence of usage, 
or of any thing else. But having shown that 
the Respondent has taken certain specific 
sums, and alleged that these are more than 
the legal fees, the Respondent says no, they 
are not ; for although true it is they are not 
justified by law, yet they are sanctioned by 
usage ; which usage we now offer to show. 
Now we hold that where ihe statute requires 
a eertain duty, and aflixes a certain fee as 
the legal compensasion for that duty, no 
usage can vary it. The law must be con- 
strued ill the negative. It means to say, not 
that every person shall charge so much, but 
that no person shall charge more! It is 
enough for us to show that the statute has 
fixed a fee for certain services, and that the 
Respondent has taken other and greater fees, 
for those services. Bat we go somewhat fur- 
ther. We show that the Respondent has tak- 
en in certain cases, not only larger fees than 
the law allows, but largef than his olvn usage 
justifies. Besides, these allegations are, that 
under the pretence of holding probate courts, 
at times and places not authorized by law, 
he has taken fees winch he should not have 
taken. We are maintained if we show the 
taking of any fees at these pretended courts. 
For if they were courts not established nor 
allowed by law, any fee there taken was an il- 
legal fee. Sifuppose it to have been the usage 
in other counties to have taken as large, or 
larger fees for similar services, — is that any 
justification of the Respondent ?' Does that 
make the law lo have been the less violated ? 
Is it proper to introduce such evidence ? Is 
proof of any usage whatever, pertinent to 
the cause? 

Mr. HOAR. I believe, Mr. President, 
the Hon. Manager has misunderstood the 
ground we have taken. The Court must 
perceive, that if the testimony we joffer is 
unnecessary, it is not our fault ; for we pro* 
fess ourselves entirely unable, with the best 
exertion of our poor abilities, to under- 
stand the exact meaning of these articles. 
We can not, with all the attention we have 
been able to bestow upon them, discover the 
precise ground of this prosecution. Is it that 
the Respondent ought not at a regular Pro- 
bate Court'to have taken any fees for ptapers 
and services not mentioned in the fee-biil ? 
We have put the question and the Hon. Gen- 
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tUmen decline telling us whether it be so or 
not. Do they mean to say that the usiml 
fees taken in the county of Middlesex are 
illegal ? They have themselves shown the 
usage of that county ; and all we want at 
present is an opportunity to counteract their 
testimony by showing the usage of other 
counties. We wish to sh»w that the charges 
oomplaiiied of are not peculiar to the county 
of Middlesex. Will they say that the usage 
of all the regular Probate Courts is illegal ? 
If so, we know not what to answer. We 
know not, for we have no means of knowing, 
what are the legal fees. The Hon. Manag- 
ers have furnished us with no means of as- 
certaining. We cannot tell where we are 
to meet the Hon. Managers. We cannot 
discover or conjecture, what ground they 
mean to take. VVe only know what they 
have proved, and we wish to meet their evi- 
dence, so far as we can at present perceive 
its bearing, with similar evidence. Here is a 
charge of maladministration and corruption 
'in office by the taking of illegal fees. Do 
they mean to say that the Courts were ille- 
gally holden ? If so, it has been argued, 
and perhaps justly, that the taking of any 
fee was illegal, pot we cannot discover and 
the Hon.. Managprs have not condescended 
to tell us, wherein the illegality of these 
Courts consists. We assert and believe that 
these special Probate Courts were, for aught 
we can see, at legally holden as any other 
Probate Courts. It may turn out otherwise ; 
but so we all think ifter a very diligent ex- 
amination. Were the fees taken excessive 
then ? Do they prove corruption ^ If they 
mean to say that there was an excess above 
law, we ask whether the Respondent has, or 
has not, a right to take any oompensation 
for services not enumerated in the fee-bill, 
and which are not regulated by law ? I be- 
lieve we shall not be answered in the nega- 
tive. We must at least be allowed to con- 
sider it a doubtful question ; and if so, we 
may surely be permitted to inquire what has 
been the uniform practice in other counties? 
What is the construction which other Judges 
of Probate have put upon the law. If they 
have put a different construction upon it 
from the Respondent, it would go to show 
that he has at least been mistaken in his 
notion of the law ; but if their construction 
should happen to have been the same with 
his, it is surely proper evidence to rebut the 
charge of wilful corruption. 

PRESIDENT. The question proposed 
is this. What are the usual fees for granting 
administration in the county of Suffolk.—^ 
Shall that question be put to the witness? 

It was decided by yeas and nays, as fol« 
lows: 

Yeas — Mess. Clark, Doolittle, Rantoul, 
Sullivan, Bigelow, Welles, Brooks Ly- 
man — 8. 
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Nays— Mess. Bourne, Thomas, Ruggles, 
Moseley, Whitiemore, Eastman, Allen, Re3^- 
nolds. Tufts, D wight, Parker, Gardner, Hyde, 
Hunne well, Pickman, Bartlett, V arnum — 1 7. 

q. by Mr. HOAR. Is it usual for the 
judge or register of Probate in the county of 
Suffolk to receive any compensation for ser^ 
vices not enumerated in \he fee -bill, in rela- 
tion to the taking out of administration pa- 
pers ? 

Mr. SHAW. We object to that question. 
It is so precisely similar to the last, may it 
please the Court, that we presume it cannot 
be necessary to go into any argument on the 
subject. The Court have already decided it. 

Mr. WEBSTER. I cannot silently ac- 
quiesce, sir, in the silent decision of this 
Hon. Court. It is the misfortune of the Re- 
spondent that he is before a Court which 
does not assign the reasons of its judgments. 
You do not tell us the graund of your decis- 
ions. We cannot discern them. We must 
be guided therefore by the feeble lights of 
our own minds — the professional habits 
Vve have formed — our books — and our prac- 
tice before inferior tribunals. — We per- 
ceive a difference in the questions. We 
cannot tell whether this last is involved 
in that which by a silent vote thih Court has 
already decided. Wc are bound to propose 
it. It is a duty to our client to propose it. 
And wc shall continue to propose it in soni<9 
shape, or other, until tlie decisions of the 
Court shal^luive covered the whole field of 
inquiry; lintiK our ingenuity in devising 
forms and modes of interrogation shall have 
been exhausted — or until we have been con- 
vinced by the Hon. Managers that all evi- 
dence of usage is to be shut out of the case. 
We do this with the more confidence a^ 
there are many members of this Hon. Court 
who have had experience in the practice of 
judicial tribunals. We have not, and we 
shall not hear from any gentleman here 
present that this Court is not bound by the 
same laws with those inferior tribunals. Its 
forms of proceeding may vary. Its consti- 
tution may vary. But the same rules of ev- 
idence — substantially the same rules — must 
prevail here as elsewhere. The question is 
if this be pertinent evidenee to meet thnt 
which has been adduced on the other side ? 
We hold that the whole progress of the case 
has been such as not only justifies the intro- 
duction of this evidence, but makes it neces- 
sary. The whole examination of the Regis- 
ter'of Middlesex makes it necessary. Not a 
question has bean put to him by the Hon. 
^Managers which does not make the intro- 
duction of this evidence necessary. The 
whole train of (heir inquiry has been, what is 
the usage in your county ? If this is not evi- 
dence, it should not have been introduced. 
If it be evidence, then we also have a right 
to introduce it. If the Respondent is to be 
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convicted on ihc grougd of usage — if evi- 
dence of one usage is to be brought up a- 
gainst liim, then evidence of another usage 
must be received which is in bis favor. U- 
sage must be opposed to usage. If he is ac- 
cused of having violated the usage of Mid- 
dlesex, I say it there be a better usage in the 
county of Suffolk, he is entitled to show it. 
Usage is the practical construction of the 
tvhole law — the law of this Commonwealth 
— the law by which the Respondent is to 
stand or to fall. We have not one law for 
Middlesex, and another law for Suffolk. It 
is pertinent evidence then to show what has 
been the uniform construction of the law in 
this county. Why suppose, Mr. President, 
one of the judges of the Supreme Judicial 
Court were here on his trial as well he might 
be, for an unsound opinion — an erroneous 
judgment — charged with a corrupt decision 
— or wilful misconstruction of some particu- 
lar statute. Would it not be competent for 
him to show that other jud.^es had so con- 
strued that statute, that other judges had given 
similar opinions — pronounced similar judg- 
ments ? Might he not prove, that though 
wrong, he was not wilfully wrong, because 
other men as well, or better infottnied than 
himself, had so thought and so acted under 
that law ? If he could not, lamentable indeed 
is the situation of our judges! Who would 
be found to take an office of high responsi- 
bility— of extreme difficulty-requiring the 
nicest discrimination that the hui|tan mind is 
capable of— where even the least imperfec- 
tion of judgment admits of no excuse— where 
•very ho.ic$t error is a crime. It is no an- 
swer to us jo say that one wrong, cannot 
justify another wrong. You are not called 
upon to pronounce judgment on the Respon- 
dent's opinion of the law. The question is 
not whethei his construction of it has been 
-in all instances exactly right — whether it 
might not have been better — but whether it 
has in any instance been wrong, plainly am] 
grossly wrong ; so plainly and grossly wrong 
that it could have proceeded from nothing 
short of wilful blindness, or utter depravity 
and corruption of heart. There Qiust have 
been a moral turphude on the part of the 
Respondent to justify this charge. And I 
asiert — I insist — ^that he has a right to show 
that other'men in the same exafted station — 
as good judges as he — as good judges as ki$ 
judges — have so construed the law as he has 
done. He has a right to show any thing 
which will justify the possible honesiy — the 
possible purity of his motives. What is the 
eh4rge here brought against him ? It is of a 
corrupt and shameful usage — a wilful, wan- 
ton misconstruction of the law. He says I 
liave done only what others have done. I 
have construed the law as I found it, accord- 
ing to the best of my judgment, so help n^ 
Qod ! I call on all those around rae — I ap- 



peal to every Judge of Probate in every 
county in the Commonwealth — I go back to 
the first origin of Courts, and invoke every 
judicial officer that ever sat upon the bench, 
to bear roe out in tiiis usage — in this con- 
struction of the law. You must bear bim. 
You cannet say this is no justification. I 
maintain we are fair, we are honest. We 
are firm — we are not to be shaken in this 
position. We stand right in Court ; in this 
Court ; in any Court ; but more especially 
in the highly criminal Court which I am 
now addressmg. We can defend this man 
— we do defend him from the charge of wil- 
ful corruption, if we show any thing that 
will account for his conduct consistently 
with an honest motive — with any thing but a 
corrupt motive. It is a case too plain fer 
argument. We have cited a decision of thft 
Supreme Judicial Court. You are not 
bound by its decisions. But you are not 
above the law. You are not better judges of 
the law. You allow its decisions to be made- 
Why ? Not because you are not a superior 
Court. I admit; it. You may be co-ordin- 
ate — you may be supreme. But the consti- 
tution has appointed that Court to pronounce 
the law. Its decisions aif the law of this 
Conmionwealth. And if that law prevails 
any where, it must prevail here. It is prop- 
er for us to show that the construction of 
the statutes for two hundred years — from the 
time that the name of a court was first 
known in this country--lias beeii to take 
reasonable compensatiotis for services not 
named in ihe statute. I say almost from 'he 
time of the first settlement — for though the 
present statute has no great antiquity on its 
head, it does, in its principal enactments at 
least, go back, certainly as far as the Provin- 
cial Charter. 

The PRESIDENT suggested whether it 
would not be better to vary (he question 
thus, so as to embrace the whole point of 
dispute ; have you observed tho^ractice of 
the Courts of Probate in this Common- 
wealth for many years ; and, if you havp, 
what is that practice in relation to the taking 
of fees for services not enumerated in ibe 
fee-bill? 

Mr. WEBSTER and Mr. HOAR agreed 
to this modification. Mr. KING said the 
Managers had the same objections to the 
question in its modified shape as before ; 
and prayed the deUberate judgment of the 
Court whether it should be put. 

Mr. DWIGHT moved, that the Court 
withdraw for the purpose of deliberating on 
the admissibility of this evidence. 

The whole Court withdrew accordingly 
at a quarter past five, with the exception of 
Mr. Varnum, who remained in the court 
room. 

The Court returned at half past six. and 
gave their opinion on the question, shall the 
witness be asked, kc. as follows : 
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Teas— l^ss. Thomas, Clark, Doolittle, 
Hantoul, Sullivan, Bigelow, Lynan, Hud- 
v. newell, Bartl^tt, Welles, BroQ)Ls— 11. 

Nays — Mess. Bourne^ Ruggles, Moseley 
Wbittemore, Eastman, Allen, Tufts, Rey- 
nolds, Parker, Dwight, Gardner, Piekinan, 
Hyde, Varnum — 14. 

Mr. DUTTON. If it would be proper 
for me to make the suggestion, I would ob- 
SAfve that I have been requested on the part 
of the Managers to move the Court for an 
adjournment, which we have reason to think 
would be agreeable to all parties; having 
been much exhausted by a very long and 
laborious session. 

The President asked the Respondent's 
counsel if they assented to the suggestion of 
the Managers. 

Mr. WEBSTER. We entirely concur 
with them, sir, in a wi»h for adjournment ; es- 
pecially after the late solemn decision of this 
Hon. Court ; which has, without affectatioa, 
entirely surprized us. 

^ The Court was adjourned to 9 o'clock the 
aext morning. 

SENATE. 

FRIPAT, APRIL 20, 

COURT OP IMPEACHMENT. 

Mr. Varnum on the part of the Senate, 
and Mr. Coolidge on the part of the House 
of Representatives, delivered the usual mes- 



sages. 
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« The court was opened at a quarter past 9 
o'clock. 

Mr. GRAY of Boston, took his seat among 
the Managers, having been selected by the 
House of Representatives, in the place of 
Mr. Baylies. 

The counsel for the Respondent proceed- 
ed in their defence. 

Mr. HOAR. The Respondent, by the 
decision of this honourable court yesterday, 
has met with very considerable embarrass- 
ment with regard to the eourse he is to take 
in the introduction of evidence in his de- 
fence. As the court has not furnished the 
reasons of their decision, aS we do not know 
whether they disapprove of the form of the 

Question put, or the substance of the evi- 
ence we wish to introduce, as we have heard 
the honourable Managers allude to the rules 
of this honourable court, of which we know 
nothing, but with which they being publie 
men, are probably better aequainted, we 
shall be obliged to submit several proposi- 
tions for the purpose of obtaining some fur- 
ther instruction. In the mean time we will 
offer some evidence, which we suppose will 
not be objected to, in relation to soma of the 
last articles. 

PRfiSIDENT. Are you not furnished 
with a co^y of the rules which the court 
have adopted for the eosduct ef this iaaptat^)- 



Mr. HOAR. We have not been furnbh- 
ed with any !^ules of evidence. 

Evidence on the part of the Respondent 
on the sixth article. 

BENJAMIN CHAMPKEY sworn. 

q. by Mr. HOAR. Where do you live? 

A. I live in New Ipswich, in N. Hamp- 
shire. 

Q. You are a lawyer there ? 

A. Yes. 

Q. Have you had any concern with an 
estate in Groton, formerly owned by Mary 
Trowbridge and her sister ? 

A. In 1801, Francis Champney, husband 
of Mary Trowbridge's sistei;, moved to New- 
Ipswich. At that time I took a lease of 
Francis Champney, for his life, of one haif of 
the Trowbridge estate, which he held in right 
of his wife. The estate belonged to her and 
Mary Trowbridge as parceners, and heirs of 
Nehemiah Trowbridg^. Afterwards there 
was a question between the tisters about the 
rent. In 1804 the rent was demanded. Fran- 
cis Champney was very poor and was sup- 
ported by his father, and the estate had be- 
come valuable. I thought something ought 
fo be done to secure the rent. There were 
frequent conversations about it in the family. 
There was a fear that the creditors of Fran- 
cis Champney would get the estate. The 
object was to secure the property for the scrp^ 
port of Francis Champney's wife. 

Q. Were there any difficulties between 
the sistexf ? 

A. Yes, there were various difficulties b«. 
tween the two families. ' 

Q. Did you have any interviews with the 
Respondent as agent of Mary Trowbridge ? 

A. About Dec. 1804, Judge PrescoU as 
attorney for Mary Trowbridge, negotiated 
with me on the subject of the estate. 

Q. Did you ever converse with him on 
the subject at New Ipswich ? 

A. Yes. 

Q. How many times ? 
'a. I do not reqollect seeing him there 
but once. 

Q. Did you 'ever transact business with 
him as her attorney, after he was judge of 
probate ? 

A. I do not recollect that I ever did after 
that. 

Q. Should you have remembered it ? 

A. I should, because I should think it 
improper. I recollect I avoided conversing 
with him on that subject on that account. 

Mr. HOAR produced a paper which the 
witness identified. Mr. HOAR said he 
should show by this paper that the decision 
of the Respondent, respecting this estate, 
was not as judge of probate. He reads the 
paper, as follows, viz : — 

The comnittee appetnted to appraise all the real 
estate whereof Ncnemiah Trowbridge, late of 
Greteo; died seized, ^have attended the busiiiessy 



62 



flUAL W JTJDGE P1K8C0TT. 



and appraised (he land with the baildiogs thereon, 
at the turn of $2500: and np^ fall inveatigatieni 
and impartial view of the premia#8» find that 8aid 
estate cannot be divided aoioag the children and 
widow of said deceasedi without prrjodice and in- 
jury to the whole— therefore report that the said 
estate Imp set to Marut ^^^ youngest daughter of the 
i)id deceased, and for her to pay unto her sister 
one third of the amount of the inventory in a suit- 
able time. One third of amount of the inven- 
tory to be devoted to the use and living of the wi- 
dow in lieu of her thirds, and after her decease 
Mary is to pay the one half to the order of her sis- 
ter, with interest after said widow's decease. 

OUVER PRESCOTT. 

SAMUEL LAWRANCE. 

WAU.IS LITTLE. 
Sept. IS, 1805. , 
To Mrs. Abigail Champitey. 

[The paper produced by the Managers corres- 
ponding in substance with the foregoing, bearing 
the same date, and signed by the same appraisers, 
began as follows : — *' We the subscribers, a com- 
mittee appointed by the Hon. James Prescott, Esq. 
Judge 01 Probate rar the County of Middlesex, to 
appraise all the i%il estate wnereof Nehemiah 
Trowbridge," be. and concluded — " and that we 
will sign and prepai e a. report agreeably to the 
above statement, as soon as can be done conven- 
iently." It was not directed to any person.] 

Mr. HOAR read likewise the lease from 
Francis Champney to Benjamin Champney, 
of bis life estate, dated Aug. 18, 1801. 

Q. Did you not converse with the Res* 
pondent as ageat of Mary Trowbridge bie- 
fore 1804 ? 

A. I did before 1^4, and I saw him 
once on the business at New Ipswich ; but 
never after he was appointed judge* 
Cross examined. 

Q. by the Managers. Have you always 
lived in New-Ipswicn ? 

A. I have lived there since 1791. I mov- 
ed from Groton. 

Q. Do you know that the Respondent 
went to New-Ipswich expressly on this busi- 
ness ? 

A. I presume he did. ^ I understood him 
so. I recollect Francis Champney said to 
me that brother Prescott was engaged for 
Loring, and he was afraid there would be 
some difficulty. 

Q. Was he not on the way to or from 
some court ? 

A. I do not know that he was. 

Q. When was it ? 

A. I cannot say. 

Q. Was it after the letter you wrote Dec. 
^9th, 1804, to Mr. Loring ? 

A. It was before.' 

Q. Did you see him after bis appoint- 
ment as judge ? 

A. I believe I di^. 

Q. Did you not go to Groton to see 
him on this subject ? 

A. No. I think I attended a Court of 
Common Pleas at Concord in June, 1805, 
and saw the judge, but it was on a melan- 
choly occasion, when the judge had just lost 
eehild ; I was at Groton also on the death of 






a sister ; but I did not see the judge at those 
times to converse with him on this biuinesflL 

Q. What ji#as the object of this negocia* 
tion ? 

A. It was understood that the creditors 
of Francis Champney were seeking this 
property. The object was to prevent their 
getting it. 

Q. Were you present when the releaM 
was executed at Groton ? 

A. Previous to my going to Gn>tOD I had 
received a deed from Francis Champney 
and wife ff a moiety of the estate, and I gave 
a deed of it in Jan. 1806 to Loring. 

Q. Did fou appear before the commis- 
sioners as agent to Francis Champney aod 
wife? 

A. Yes. 

^. Did the Respondent give you notice 
of his being appointed Judge of Probate, and 
that on this account he could proceed ae 
further as agent in this business ? 

A. . I do not remember that I was spec- 
ially so informed by him. 

Q. Was there any thing done difierent 
from the common usage, before the Judge 
of Probate ? 

Mr. WEBSTER. Tell what was done; 
not what the usage is. 

WiJttiess, We came to a settlement with- 
out any decree or interference of the Res* 
pondent as Judge of Probate. 

Q. Was there any agreement that the 
Respondent should naine commissioners to 
appraise the estate, notwithstanding he was 
an agent, before he was appointed judge ? 

A. I do not recoUect that there was^ 

Q. Before the conclusion of tiie business 
was there any agreement as to a division of 
the property ? 

A. I do not recollect any. 

Q. Did you understand and d>i|sider the 
Respondent the agent of Mary Trowbridge 
after 1804? 

Mr. WEBSTER. We object to the ques- 
tion. 

Mr. SHAW. We consider the question 
proper en account of the Respondent's an- 
swer. We state that the Respondent being 
Judge of Probate, acted still as agent of the 
party. The excuse alleged is that it was 
done by consent of parties. What miscon- 
duct there b in this is another consideration. 
The question is to prove the fact stated in 
the answer of the Respondent. 

Mr. WEBSTER. No sir, it is to get the 
witness' opinion. 

Mr. SHAW. No sir, it is a question of 
fact. We say the appointment of commis- 
sioners was made by the ResponTlent under 
the form of a decree of Judge of Probate. 
The question is, was it done by agrfrment 
of the parties notwithstanding their knowl- 
edge of the Respondent's being the attorney 
of one of the parties. 



Mr. WEBSTER. The gentleman, asks 
€Nie qaestion and argues another. Pioduce 
the other partj who must have known, and 
^ ask him if he had any notice from the Res- 
pondent of his ceasing to be agent. 

Q. by Mr. SflAW. Had you any notice 
fitom Judge Prescott of his discontinuing to 
be the agent and attorney of Afary Trow- 
b^ge ? 

A. I bad no information on the subject. 
I did not think any thing about it. 

Q. Was there any agreement between 
the parties that notwithstanding the judge 
being agent, he should appoint apj^aisers ? 
A. I do not recollect any. 
Q.^ How far is New Ipswich from Gro- 
ton? 
A. Tv^enty jniles. 

Q. by Mr. GRAY. Was there any agree- 
ment whatsoever, as to a settlement being 
made otherwise than according to law ? 
A. Not as I recollect 
Q. by Mr. WEBSTER. Did you ever 
treat with the Respondent as attorney of 
Mary Trowbridge, in any way, afVer he was 
appointed Judge of Probate ? 
A. Not that I recollect 
i^. How was the estate settled, by deed, 
or judgment of the Court ? 

A. After the report of the Commission- 
ers, there was a delay, and it was consider- 
ed how it should be settled, and it was fin- 
ally dope by deed. Francis Champney and 
wife made a deed to me of her share of the 
estate, and I gave a deed of it to Loring. 
There jvas a fear of the creditors making an 
attachment, and a caveat was filed in the 
probate ofiice and the petition for partition 
was continued one term. 

Mr. HOAR reads a release (after proving 
it by the witness) dated Jan. 6. 1806, signed 
by Benjamin Champuey as attorney of Fran- 
cis Champney and wife, being an acknowl- 
edgement of her having received her share 
oi the estate. 

Q. by Managers, How many times did 
yoii see the Respondent after he was ap- 
pointed judge, and before this business was 
concluded ? 

A. I presume I saw him at the Concord 
Court. 
Q^ Did you see him at any other time ? 
A. I think I saw him at New Ipi wich in 
the summer of 1805. 

Q. When was it that you saw him at 
Concord ? 

A. At the time of the Court in June, 
1805. I have a memorandum that his fam- 
ily was at New Ipswich in the summer of 
1805. I saw him again at Groton in Sept- 
einbeh 

Q, Had you any conversation with him 
en this imsiness at either of these times ? 
A. Not that I- recollect 
i^. Is the Respondent related to you ? 
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A. He married my sbter. 
Q. Who entered the emttdt you men- 
tioned ? 

A. I did ; it was for the purpose of delay 
only. 

Q. Was there any counsel except your- 
self, employed for the wife of Francis 
Champney ? 

Mri WEBSTER objects to the question 
as beine Irrelevant. 

The Managers prayed the judgment ef the 
Court The yeas and nays were taken as 
follows, viz : 

Yeas — Mess. Bourne, Thomas, Ruggles, 
Clark, Moseley, Whittemore; Sullivan^ig- 
elow, Allen, Reynolds, TuAs, Dwighl^ Par- 
ker, Lyman, Gardner, Hyde, HunneweUt 
Pickman, Bartlett, Welles, Brooks and Yar- 
num — SiSt, 

Nays — Mess. Doolittle, Rantoul and East- 
man — 3. 
So the question was put to the witness. 
A. There was no other attorney on the 
part of Mrs. Champney. Mr. Peabody vas 
an agent appointed by Judge Prescott for 
the other party. 

Mr. HOAR reads the deed of quitdakn 
from Francis Champney and wife to Benia* 
min Champney^ dated Jan. 2, 1806, and the 
deed from Benjamin Champney to lioring, 
dated Jan. 6, 1800» He stated that the lease 
efthe life estate to Benjamin Champney 
was dated Aug. 18, 1801. He produced al- 
so a paper written by the Hon. Timothy Big* 
elow, signed by Mary Trowbridge, with a 
blank left for the signatures efthe other par- 
ties. It was a request to the Judge of Pro- 
bate to settle the whole estate on Mary 
Trowbridge, if he should thiidi proper. 

ffitne$$ identified the papei, and said he 
thought it best, seeing that paper, to settle 
by deed instead. 

Mr. HOAR repeated that the commis- 
sion of the Respondent as Judge of Probate 
was dated Feb. 1, 1805, and that the oaths 
were administered to him on the I9th. 

Mr. HOAR. We shall next introduce 
evidence tliat applies perhaps more particu- 
larly to the 7th article, but which has a 
bearing on most ef the others, in \vhich he 
performed special services and rtceived lees 
for them, to show that it has been the cow* 
stant practice of the Respondent^ where.it 
could be done without great ineonveniepce 
to the pai;ties, to send tnem to som^ ether 
person to have their papers put into form, 
and that ho has avoided as much as possible 
preparing them himself. 
LOAMMI BALDWIN swem. 
Witness stated that while he kept an at- 
torney's office in Cambridge, from 1808 to 
18 14, he became a good deal acquainted with 
the practice of the probate courts, anj often 
conversed with Judge Prescott concerning 
it. He mentioned that great delays were 
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occasioned by the suitors coming quite un- 
prepared with their necessary papers, and 
with accounts.very intbrmaliy stated. I hap- 
pened te have an office in the same building 
where the probate courts were usually hold- 
en ; and the judge asked me if it would be 
agreeable to me to attend to that business, 
and occasionally prepare, or correct the pa- 
pers of suitors IB his court ; which I agreed 
to do. 

Mr. DUTTON obiects to this evidence ef 
general practice, and thinks the testimony 
ought to be confined to particular cases. 

WUness. I cannot now recollect individ- 
ual cases. But a great many persons appli- 
ed to me by the direction of the judge, so 
that r used to make a point of keeping at my 
office on probate days. 

Q. by Mr. HOAR. What kind of bu- 
siness were you accustomed to do for them ? 
A. I used to take blanks from the pro- 
bate office, a^ fill them up a^ they were 
wanted. In a number of instances I made 
out complete sets of administration papers. 
I used frequently to prepare their bonds, leav- 
ing blanks for the names of the sureties, to 
be afterwards filled up by the judge ; and 
sometimes the judge told me bemrehand 
who they were to be. When the papers were 
all properly prepared, I used to go% into 
^ourt with the parties, and present them to 
tlfe judge. This tended to promote the d^ 
patch of business, and enabled the parties 
to get away sooner from attendance on the 
court. 

Q. Did you also semetimes correct ac- 
counts ? 

A. I did ; and often had to re-state an ac- 
count entirely, which had been informally 
made. 

Q. Did the parties come of their own ac- 
cord ? or were they sent to you ? 

A. They often came of their own ac- 
cord, in order to get their business through 
sooner ; and were often sent by the judge for 
the same purpose. 

Q; Was the correcting these accounts a 
tedious business ? 

A. It often occupied several hours. When 
the accounts were long it sometimes took me 
half a day, or mere, (o examine and arrange 
the vouchers and make out the account 
accordingly. 

Q. ^ Have you ever known the judge your- 
self id send parties to a lawyer to get this 
business done ? 

A. I often heard him tell suitors that he 
could not delay the regular business of the 
court to put their papers and accounts in pro- 
per form ; that if they wanted to get their 
business ^ne they had better apply to me, 
or some ofher lawyer to put them right. The 
judge very often came into my office him- 
self with these informal papers, and desired 
me to put them in order ; which I used to 



do. And I generally found suitors very wi1« 
ling to pay my fee for the sake of getting 
their business Over so much sooner. 
Cross examined. ^ 

Q. by Mr. SHAW. What was the ob- 
ject of referring suiters to you ? 

A. It was merely to expedite business ; 
the suitors always preferred paying a small 
charge of two or three dollars, to waiting till 
the register could attend to their papers him- 
self. 

Q. Was any diflference made in the sums 
paid to the judge, or register, when you pre- 
pared the papers ? 

A. I never understood that thert was any 
difference in the probate fees on that ac- 
count. 

Q. by Mr. HOAR. Was the register 
rather slow in doing business ? 

A. The register at that time was Judge 
Winthrop, who was very old and infirm — 
had a very methodical set way of doing bu- 
siness — in which he did not choose to be dis- 
turbed. 

Q. Was it thought therefore to be a sav- 
ing of expense and trouble to get the busi- 
ness done by others ? 

A. I thought there was; and suitors 
seemed to be well satisfied with the arraage- 
ment, and paid the additional charge cheer- 
fully. 

Q. by the Court. Do you know wheth- 
er the judge took any less fees in those 
cases where you prepared the papers, than 
when they were prepared in court bjr him- 
self, or the register ? 
A. I do not know. 

Mr. WEBSTER. There is no pretence, 
may it please the court, that any less fees 
were taken when the blanks were filled 
out of the prebate office. The object of this 
testimony is to show, that in a great many 
cases it was necessary that some person who 
understood the business should be employed 
about these papers; that it required consid- 
erable labour to prepare them ; that this was 
frequently done out of the office, and paid 
for ; and that sometimes it was done by the 
judge himself, for which he took the usual 
fees. 

Q. by the Court. What were the pa- 
pers you prepared in applications for ad- 
ministration ? 

A. The petition, letter of administration, 
bond, notice,, warrant of appraisal, and de- 
cree. I used to take blanks for all these pa- 
pers occasionally from the register, and keep 
them in my office, to be filled up when call- 
ed for. 

PRESIDENT. The blanks were always 
furnished from the probate office, were they ? 
A. Yes. 

Mr. HOAR. With the consent of the 
honourable Managers, who have had the pa- 
pers undes. their inspection^ we now offer to 
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the court three complete sets of Daper^, an- 
aJagous^to those in the case, with fictitious 
names, prepared by 3(r. Fiske. [The pa- 
pers were^laid upon the clerk's table.] 

Q. by the Court. Did you charge 
fees to the party for preparing letters of ad- 
ministration, bend, order of notice, and de- 
eree ? 

A. I used to fill up all the papers, and 
charge a fee of two or three dolllars for the 
whole. When accounts were to be stated I 
charged more — according to the time ; gen- 
erally about five dollars — or in troublesome 
cases ten. 

Q. by Mr. PEABODY. Did the suit- 
ors generally come prepared with their pa- 
pers, or not ? 

A. There were a number of gentlemen 
in different parts of the county, who were ac- 
customed to attend to this business, and pre- 
pare the papers beforehand for suitors. But 
they very often came without any prepara- 
tion. 

O. Were the fees you charged allowed 
in their accounts. ^ 

A Yes. 

Q. Did you ever hear any expressions of 
dissatisfaction about it ? 

A. No — I never heard any other than 
expressions of satisfacti n. 

Q. by the Court. Was the fee paid 
to yofoi by the suitors, or tlie Respondent ? 

A. By the suitors in every instance. 

Q. by Mr. GRAY* \ ou say you some- 
times filled up the blanks ( ntirely, did you ? 

A. I did ; — sometimes left blanks for the 
names to be inserted ; and at other times 
when I happened to know the parties I filled 
them up entirely. 

Q. Were the accounts brought you some- 
times correct ? 

A. They were often right except as to 
mere form, and then I merely filled up the 
blank forms. Those suitors who had experi- 
ence in probate business, broeght their ac- 
counts pretty correct ; but most of them 
wereve^ irresular. 

Mr. WEBSTER. Will you state the ob- 
ject of the' application to you to prepare 
these formal papers ? 

A. The object I believe was merely that 
the party might get his business despatched 
the sooner, and go home. At least this was 
the case with the mere formal papers. But 
when accounts were to be settled, it was 
also an' object to have them correctly stated ; 
and this was a pretty troublesome business, 
for which I used to charge five or ten dollars. 

Q. by Mr. GRAY. But you took fees 
even for the mere formal papers, did you ? 

A. I did. 

JOSIAH ADAMS sworn. 

Witness stated, that he was a lawyer, and 
had kept an ofiice several years in Fraraing- 
ham ; tliat ptobate courts were holden there 



twice a year. That he had had considera- 
ble connexion with probate business for the 
same reasons as had been stated by Mr. 
Baldwin. That he had formerly lived in 
Concord ; but opened an office in Framing- 
ham in 1807. That the Respondent's prac- 
tice, in relation to administration papers and 
informal accounts, had been uniformly in re- 
gard to him as stated by Mr. B. That the 
judge had always, as far as he knew, avoided 
doing this kind of business himself, and had 
preferred sending suitors to him. That he 
had sometimes had accounts which it took 
him two or three days to state. 
Cross examined. 

Q. by Mr. LELAND. When are the 
probate courts holden in Framingham ? 

A. Twice a year ; in June and Septem- 
ber. 

Q. Does the judge still continue the 
practice of sending suitors to you to have 
their papers prepared ? 

A. iNot for the preparation of the mere 
formal papeu. Since Mr. Fiske has been 
register they nate been ms^de out in the of- 
fice as fast as they were wanted. 

Q. by Mr. SHAW. Were these appli- 
cations made to you chiefiy when the Res- 
pondent was much pressed with business ? 

A. Generally. 

Q. How long do the terms continue ? 

A. Usually three or four days; some- 
times as much as five or six. 

NATHAN ADAMS sworn. 

ffUness states, that he lives at Medford ; 
that as long ago as 1805 he began to attend 
the probate courts there, and had since attend- 
ed constantly : that he frequently prepared 
papers for suitors, and did such other servi- 
ces as other witnesses had stated. That the 
judge frequently referred suitors to him, and 
to other persons for that business. That he 
was not a lawyer ; but that he had an ad- 
ministration to attend to himself in 1805, by 
which he had got some insiglit into the busi- 
ness ; that the judge had frequently given 
him instructions gratis, and that he had seen 
him do it to others, both in court and out. 
That he had settled many estates, and had 
attended to probate business for others regu- 
larly since he first settled one in 1805. 
No cross examination. 

ABNER BARTLETT called. 

Witness said that he recollected frequent- 
ly seeing the judge refer suitors in his court 
to gentlemen of the bar, for the purpose of 
facilitating business. That application had 
,been frequently made to him for the pre- 
paring of probate papers, both at Medford, 
and at Woburn, where he had formerly lived. 
That he left Woburn in 1807. 

No cross examination. 

NATHAN BARRETT, sworn. 

Witness lives at Concord, and agrees en- 
tirely with the testimony of fornfer witnesses 
as to the judge's practice. 
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No cross examiiiation. 

The Managers said they would concede 
all that witnesses could testify, as to the gen- 
eral practice of the Respondent in this re- 
spect. 

Mr. HOAR then offered to read the depo- 
sition of J^aikan Grout, in evidence on the 
l£th article. 

Mr. KING said, that it was taken ex-parte^ 
but the Managers had no objection to its be- 
ing read. 

Mr. HOAR replied, that the Managers 
had seasonable notice of the taking of the I 
d'eposition; that the interit)gato/ies proposed 
by the counsel for the Respondent, had been 
submitted in writing to the inspection of the 
Managers, and that they had been requested 
to add interrogatories of their own. 

Mr. HOAR then read the deposition as 
follows. 

CommonweaUh of Massachmetts, 

Senate of the Commonwealth, sitting as a 
high court of impeachment, in the matter of 
the articles of impeachment, presented by 
the House of Representatives vs. James 
Prescott, Judge of Probate for the county of 
Middlesex. 

Interrogatories proposed to be submitted on 
behalf of the Respondent, to NATHAN 
GROUT of Sherburne, a witness\o be pro- 
duced and sworn to testify in this cause. 

1. Did you and Alpheus Ware, or either of 
you, apply to James Prescott, Esq. for advice 
relative to the proi)erty of Jotham 6reck,^e 
ward of said Ware, at Framingham, in June 
1815 r> If so, please fully to state the circum- 
stances and manner of such application ? 

2. Was there at that time any controversy 
between said Ware and yourself, relative to 
the account of said Ware's proceedings in his 
guardianship ? 

3. Did said Prescott offer his advice to 
you or said' Ware, or propose to give you, or 
either of you, any direction's respecting the 
affairs of said Breck, before said Prescott 
was applied to by you for advice ? 

4. Please to state all other matters and 
facts with'n your knowledge relative to the 
above entitled case ; and particularly all the 
circumstances that transpired, and all the 
conversation that was had at said time be- 
tween you and said Ware and said Prescott 
or any of you. 

AUGUSTUS PEABODY, 
In behalf of the Attomies of the Respondeni. 

Boston, Afni% 1821. 

Leinuel Shaw, Esq. and •titers, Manageis of the 
linppachinent against James Prescott, Judge of 
Probate ; 

Gentlfmen, 
Mr Grout bning infirm and probably unable 
personally to attend at the trial, it is propose*!, on 
iiehaif of the Respondent, to take his deposition. 
For that purpose Me send ^on tlie foregoing inter- 
rogatories, which wc propose to submit to Mr. 
Grout, and reque^it you te add cross inlerrogato* 
ric6 — which we will submit with these. We will j 



have the answers taken by ^K$ diacreet na|» 
trate io the vicinit;^, whMi you wiU name. Wt 
request you to join m takiog this deposition— til 
at the aame time notify yon, that if yoq do not, m 
shall be obliffed to cake it esftarie. 

Ton can it you please join in taki^Mlic dapoii» 
tion, saving all exceptions you may see fit te tala 
to using it before the Senate. 

AUGUSTUS PEABOOr, 

In behalf ^ the AOomks of the RetpondeM. 

I, NATHAN GROUT, of Sbcrburm' 
testify and say, that in the year 181 S^ I was 
one of the overseers of the poor of the towo 
of Sherburne, and some tirat ia the moiriii 
•f June in that year, I attended, witb the 
other members of the board of overseen to 
the examination of the account of Alpheus 
Ware, as guardian of Jotham Breck, m per- 
son non compos mentis ; the aecount was 
examined at Sherburney and we signified on 
consent to its allowance, by a certificati 
written on the account which we subacribed. 
I did not go to the Probate Court in Fia- 
minghaHh, in June in that year, to attend Io 
that account. I had other business iu the 
Probate Court, which induced me to go 
, there. There was no controversy between 
said Ware and myself relative to that ac- 
count, nor on any other subject at that court. 
I had however some consultation with said 
Ware, on the last day of the sitting of tht 
court, relative te two notes of hand, which 
said Ware held against two men by the name 
of Bridges, payable to said Breck. TIm 
judge was sitting at t|ie table, where he bad 
been doing the probate business ; he was a- 
bout closing the session, and most of the 
people, I believe all but Ware and myself, 
had withdrawn. After Ware and myself 
had conversed some time, being not more 
than six feet from the judge, I turned to the 
judge, as he was sitting at the table, and, 
supposing we were conversing on a subject 
in which it was the duty of the Judge of 
Probate to direct, I began to state to bhn 
the circumstances relative to said notes. I 
had not proceeded far, when Ware inter- 
rupted nic, and went on to state to the judge 
the particular circumstances of said notes. 
The substance of our statement was, that the 
notes were given for a farm, which said 
Breck had sold to the Bridges — and as his 
wife unexpectedly refused to release herdaim 
ef dower, the notes were given, to be paid 
whenever she should relinquish hei dower, 
interest to be paid in the mean time. Our 
object was to obtain the principal of the 
Bridges, who were willing to pay if they 
could be indemnified, and we wished to be 
advised of means, in which such inderonifi- 
eation could be given. After hearing our 
statement, and considering the subject a few 
minutes, the judge advised us to put'aii arti- 
cle in the warrant for our next town meet- 
ing, and have the Treasurer empowered, in 
behalf of the town, to indemnify the Bridges, 
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* Ijf iMond i gainst the claim of dower. Thisii 
', advice was followed, and one of said notes 

JiaS| as I have since been informed, been 
nirioeipaUy paid. The judge then told me, 
*^ie must have five dollars for his adviee. 1 

fcfused to pay him, saying I supposed he had 
^ done no more than his duty as Judge of Pro- 
*kta, and if I paid him, it might be from my 
Q Hni pocket, as the other members of the 
ilcMurcT of overseers might refuse to pay me. 
t Hie account of Ware abovementioned lay 
,'•0 the table before him ; the judge said his 
laes on that account amounted to but forty 
cents, and he ought to be paid for his advice, 
and asked if I was willing that Ware should 

Fay him and have it allowed in the account. 
told him I considered it his duty as judge, 
and that t was not willing. He ap|)eared to 
be much dissatisied,, and said he should re- 
member me so as not to be taken in again. 
I went very soon from the hall, and the judge 
followed me down the stairs, leaving Ware 
behind, as I supposed. He again claimed 
the money, and after some little conversa- 
tion, I teld him, to prevent difficulty, I would 
pay bim three dollars ; but he said he should 
not take less than the sum he had claimed. 

Questjon by Alpheus Ware, Do you 
not remember that I had also a note 
signed by myself and payable to said Brack, 
micb was in the same situation as the notes 
agamst the Bridges, and which were includ- 
ed in the subject on which we asked advice ? 
Answer. I recollect that you were indebt- 
ed to the estate of Breck, but do not recol- 
lect the particulars. 

NATltAN GROUT. 

Commonwealth ef MoBtachusetta* 

MIDDLESEX, si. 

Ob the fourteenth day of April in the year of our 
Lofd eighteen hundred and twenty one, the afore- 
Slid deponent was examined ana cautioned, and 
sironi agreeable to law to the deposition aforesaid 
by him sobscribed, taken at the request of Janes 
Ireacott, Esq. Judge of Probate for the county of 
lliddlesex, and to be used on his trial before the 
Senate of said Commonwealth, which will be sit- 
ting as a Court of Impeachment in the Senate 
Chamber, oa the eighteenth day of April instant, 
OB the articles of Impeachment presented acainst 
him by the House of Representatives : ana the 
Managers, on the part of the House of Kepresen- 
tatires were aoC notified and did not attend. And 
the aaid depoaeot being so sick and infirm as to 
be unable lo travel and attend at the trial, is the 
cause of taking ibis depesilion.— -And 1 further 
certify that said Alpbeus Ware did attend and was 
permitted to put any interrogatories he thought fit. 

CALTm SANGER, 
JutHee if the Petue, 

ROYAL M'lNTOSH sworn. 

Mr. HOAR. Our object, may it please 
the Court, in bringing forward this witness, 
is of an unpleasant character. We are ex- 
tremely sorry to be obliged te call in ques- 
tion the veracity of any witness who has ap- 
peared upon the stand. But in this instance 
we •sttem it necessary, te d« away some ef 
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the colouring, which has been |i?en to this 
article by the testimony of Mr. Ware. We 
mean to show by this witness, that a person- 
al misunderstanding existed between the 
Respondent and Ware, attended with vio- 
lent animosity on the part of the latter. It 
will appear by the witness, that Ware had 
formerly employed the Respondeat as ceun- 
sel, and that the Respondent had been oblig* 
ed to sue for his fees. He had taken out an 
execution gainst him. The witness after 
this met Ware in Boston, who employed 
him to carry a sum of money to thcRespen- 
^nt to stop the execution. A $80 bill 
which was thus carried turned out to be 
counterfeit, and was returned upon Ware's 
hands ; at which Ware was angry and a 
quarrel arose. 

Mr. BUTTON. If the witness is called 
to testify to a general misunderstanding, be 
it so ; that is proper eyidence ; but I object to 
the introduction of all these particulars, n 
wholly irrelevant to the case. 

Q. by Mr. HOAR. Do you know of any 
animosity on the part of Ware to the Re- 
spondent ? 

A. I have heard Ware express a great 
deal of anger against him frequently. I do 
not recellect in particular the words that he 
used, except that I have heard him say he 
would try and get him indicted. 

Q. Did yon carry money to the Respon- 
dent at the request of Ware ? 

Mr. SHAW. We object to that question. 

Mr. HOAR. May it please your Honors, 
our object is simply to show the occasion of 
the quarrel. We do not wish to prove that 
the bill was counterfeit ; we will admit, if 
the Hon. Managers please, that it was a per- 
fectly good bill, and that the Respondent was 
under a mistake. But we wish the Court to 
be made acquainted tvith the violence of 
Ware's animosity, and the slightnessof the 
occasion. 

Mr. SHAW. We have no objection to 
any question as to Ware's generad veracity, 
or to general evidence against his credibility 
in this particular case ; but we do object 
to the introduction of particular facts, 
which we have never heard of, and which 
we have no means 10 meet. Such testi- 
mony would not be admissible, according to 
the general rules of evidence, in a court of 
law. 

PRESIDENT. The question is— Did 
you carry money to the Respondent at the 
request of Ware ? Shall this question be put 
to the witness ? 

It was decided by yeas and nays as fol- 
lows : 

Yea — Mr. Bourne — 1. 

Nays — ^Messrs. Thonas, Ruggles, Clark, 
fee— 24. 

Q by Mr. SHAW. Did yon ever hev 
Ware use threatening language against the 
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Respondent ? If >ou did, state what it was. 

A. I heard him say that he could prove 
that the Respondent had that bUl by him a- 
bove a year, and tried to pass it ; for which 
he calculated to get him indicted. 

Q. by Mr. HOAR. Did he mean the 
same bill which you carried to the Respon- 
dent from Ware ? 

A. I have no doubt it was. 

PRESIDENT, The opinion of the 
Court cannot be mistaken on this point, 
though the reasons of its decisions are not 
assigned. We have no objection to the ad- 
mission of evidence as to the general hostili* 
ty of Ware, but this particular transaction 
must not be inquired into. 

Mr. HOAR. I believe the fact was drawn 
out by the gentleman on the other side. 

Mr. SHAW. The witness misunderstood 
our question then ; it was as to the general 
threats, and not as to any particular con- 
vtff^ation. 

Mr. HOAR. State any language which 
you have heard Ware use at any time im- 
porting dislike, or anger, towards the Res- 
pondent. 

WUneMS. I heard him say he thought he 
should be able to get Prescott indicted. 

Q. Did he say this angrily ? 

A. Yes, he seemed to be angry. 

Q. Have you frequently heard him talk 
so? 

A. No, only this time. 

Q. by Mr. DUTTON. When was this 
time? 

A. I believe it was the 2d of this month. 

Mr. HOAR. If the Managers mean to 
ask when this animosity commenced, I would 
inquire of the witness, whether he has not at 
any former time heard him make use of angry 
expressions ? 

A. I have heard him use threatnings and 
hard words against the Respondent at other 
times. 

Q. by Mr. WEBSTER. What language 
did he use ? What did he say he would do 
with him? 

A. I can't recollect the exact words, but 
he seemed to be angry about the judge's hav- 
ing sued him. 

Q. When did you first hear him hold 
this language ? 

A. It was about a year ago that the first 
of these conversations took place — and twice 
since that I have heard him talk about it ; 
once in July or Ausust last and then again 
in this present month. 

Q. And what did you hear him say was 
the cause of this anger ? 

A. It came from his having been sued by 
the judge. 

Q. by Mr. HOAR. Was there any oth- 
er cause ? 

Mr. DUTTON. We object to that ques- 
tion. You ace not tv go into the cause of 



the anger. We have nothing to do with 
that. \ 

PRESIDENT. Both parties serai li 
agree as to what the rules of law are, aai 
both seem to be trying to geft over them. If 
you both waive the law, it is very Well. 

Mr. HOAR. May we not be permittid 
to show the cause of Ware's animosity fr 
gainst the Respondent ? 

PRESIDENT. The line is very deai. 
Any general hostility may be shown, biit not 
the particular facts from which it was^iif- 
ed. 

Mr. HOAR. We shall take the direcdoi 
of your honour, without putting the honoll^ 
able court to the trouble of a vote. 
Cross examined. 
q. by Mr. LELAND. When was thi 
first time you heard him talk about indiedng 
the Respondent ? 
A. The second of this present month. 
Q. by Mr. DUTTON. How long ban 
you known Ware ? 
A. Five or six years. 
Q. Where do you live ? 
A. I live in Sherburne, 
Q. Does Ware hold the office of Colontl 
in the militia of that place ? 

Mr. WEBSTER. That siirely b^nota 
pertinent question. 

Mr. DUTTON. What is his general r^ 
putation for veracity ? 

Mr. WEBSTER. No s'ur, I must olject 
to these questions. 

Mr. DUTTON. Then I must innst it is a 
question I have a right to ask. 

PRESIDENT. What was the quesUoa 
put? 

Mr. WEBSTER. The Hon. Manager 
asksj sir, if Ware was a Colonel in the mi- 
litia. 

Mr. DUTTON. I wished to inquire isto 
Ware's general reputation ; but I wiUidraw 
the question. 
Mr. FUke was called. 
q. by Mr. HOAR. Is (his [sbowfaig 
a paper] the statement of the ^regular fees, 
according with the original papers in .La- 
kin's case ? 

A. It is, as far as the papers appearing in 
the case justify. The whole amount is fU, 
67 ; whicn includes the following items— 4he 
petition for administration, decree, bond, let- 
ter of administration, order of notice, war- 
rant of appraisal, oath, triplicate notices ; 
for these the charge is jl3,6e ; jll,65 for the 
judge, and if 1,96 for the register. Then there 
is the affidavit of notice given, petition te 
sell personal estate, decree thereon, warrant 
to the administrator to sell personal estate, 
blank account for sales made, the inventory, 
say seven pages, the record and copy there- 
of ; then there is the list of debts, allowance 
thereof, petition for leave to sell real estate, 
the judge's certificate thereon, bonil te appre^ 
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plimte proeteds, oath, certificate of oath, affi- 
davit of notice, account of sales of personal 
•state, decree thereon, administrator's ac- 
count, sajr .ten pages, certificate of balance, 
decree of distribation, copy and recording. 
PRESIDEN'T. DO you mention in your 
statement the fees provided for by law or by 
praetiee, or both f 
Mr. HOAH. Both, your honour. 
Pll£SID£NT. Please to state then how 
it it with each item. 

MB. HOAR. That is the difficulty— to 
find out what is provided for. 

Mr. WEBSTER. We know not, may h 
please your honour, how that fact is to be 
proved by a witness. And thus we are con- 
stantly embarrassed. The hon. Managers do 
net clioose to state what the law is ; and wit- 
nesses cannot prot e the law. The Respon- 
dent knows not from the honourable Mana- 
gers of what he is accused ; nor from the 
Hon. Court by what law he is to be tried. 
The fees which are exhibited in this state- 
ment are made up in part from the statute 
and in part from the usage, which if not 
conformable, is at least not contradicto- 
ry to the statute. We hate endeavoured to 
show such a usage in other counties than the 
county of Middlesex ; and we have not been 
jierlnitted to do if. When this species of 
court was first established in this country, it 
was a prerogative court. The judge of pro- 
bate was a surrogate : — He derivdd his au- 
thoiity from the Ordinary. All the functions 
of the court — all its liabits and modes of 
procedure were drawn directljf from the ec- 
clesiasfical courts at home. Long before the 
txistence of any fee-bill, fees weretfftken for 
duties in that court, precisely as they were 
in the English ecclesiastical courts fronr which 
it was derived. Such we supposed to have 
been the usage. Such had always been the 
usage. And that we supposed to have been 
continued down to the present time. This 
goes to make out the legal right of the Res- 
pondent to take fees for services not enume- 
rated In the fee-bill; We mean to show, 
therefore this ancient usage which has exist- 
ed from time immemorial, as bearing direct- 
ly on the charge of wilfulness and corruption 
against the Respendent. We believecf this 
to be a case depending wholly upon usage. 
On this very statute now in question — this 
very fee bill — the supreme judicial court iq 
this very state have decided that evidence of 
usage is admissible. We are entirely at a 
loss to know what the honourable court con- 
sider the question in this case. We wish to 
follow any indication of opinion that the 
court shall please to make^ If the conrt will 
intimate an opinion that the taking of any 
money for any service not authorized by the 
statute was illegal, thei^ we give up the case. 
The Respondent stoc»d convicted eight and 
forty hours ago. But if on the contrary, the 
9 II 
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court are of opinion, that lie cannot be con* 
victed but on a broken law, then we call up- 
on the honourable Managers to point out that 
law. If there has been a breach of the 
law, let it be shown. But if the usage cf the 
Respondent, in common only with all tlte 
other judges of probate that ever existed, be 
allowable, if it be not forbidden by any law^ 
then you cannot condemn him ; aiid wcT are 
af a loss to conjectuie upon what possible 
ground the late silent decision of this hon- 
ourable court was founded. 

PRESIDENT. It wa» the intention of 
the oourt to intimate to the Managers that 
they must at iome time show us what is the 
law in regard to probate fees. 

Mr. WEBSTER. We feel somewhat 
relieved, sir, by that intimation of the court ; 
and we apprehend this will be a leading' case 
on the subject. 

Mr. HOAR then read over the list of pa- 
pers in Lakin's case, with Mr. Fiske's state- 
ment of the usual fees ; and remarked that 
the amount of ;ilS4,67 was exclusive of the 
fees paid to the court of common pleas for 
the license to sell the real estate, and exclu- 
sive of either of the guardianship cases. It 
will be found that the whote sum received 
by the Respondent, including the $BJ5 which 
he paid into the common pleas, was not J[S6, 
but $S5JSU ; when according to Mr. Fiske's 
oalcufetion, supposing he has all the data, it 
should have been jlS3,4S. 

In rel^ation to the 14th article Mr. Hoar 
read a certificate from Abraham Bigelow, 
Clerk of the Court of Common Pleas in the 
county of Middlesex, that at Concord, on 
the Snd Tuesday of September, 1816, an 
action was entered by Samuel Hopkins vs. 
JohA Walker and ethers, and that James 
Prescott appeared as attorney for the defen- 
dants ; that the action wa^ continued two 
terms, when the death of Jolm Walker, one 
of the defendants, was snggested on the rec- 
ord, and the action was continued again, 
and abated at the next term. This Mr. H. 
said was the case,respectrng the entry of which 
the witness doubted. 
Mr. Fiske was called again. 
Q. by Mr. FAY. I would ask what part 
of the charge in Lakin% case goes to the 
iudge, and what part to the register, in each 
Item ? 

Wxintss, For the administration charge 
of jld,60, 1 have already stated that |[1,65 
goes to the judge, and |Kl,05r to the register. 
This |[d,60 is the whoTe charge for all the 
papers of adniinjstralion; but I eannot state 
the particular item.^ of which it is composed. 
The most of the papers are not provided for 
in the fee-bill. V9\itf I came into the office 
of register, I fnund sup)i a charge usual, and 
I followed the usage, hut I never could as^ 
certain. wtrat part, of the sum went to eacM 
item. 
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PRESIDENT. The Court do not wish 
to interfere with the aiaranEements of the 
Hon. Managers ; they may choose their own 
hour ; but the Court have expected that they 
would present some view of the law, and the 
defence manifestly labours under embarrass- 
ment on account of the law's not being stat- 
ed on the part of the Commonwealth. 

Mr. LELAND. May it please tke Hoiv. 
Court, it has always been our intention to 
state the law on which we rely. We thought 
it improper however to do so until all the 
facts were in the case. If the counsel for 
the Respondent have gone through their ev- 
idence, we will proceed. 

Mr. WEBST&R. We can neither tell 
-what our evidence is, ar ought to be, until 
we know what course the Hon. Gentlemen 
mean to take in regard to the law. 

Mr. LELAND. We mean to stand first 
on constitutional ground — on the simple text 
of the constitution, which empowers this 
Hon. Court to try the officers of this C9m- 
monwealth for miseonduct and maladminis- 
tration in their several offices. We charge 
the Respondent with misconduct and malad- 
ministration. We prove certain facts ; and 
we say that these fact^ make out the miscon- 
duct and maladministration alleged. In ad- 
verting to these facts, with relation to the le- 
gal crime oontaiued in them, the min'l is 
naturally brought to view the subject in a 
doable as(>eot; first with regard to the legal- 
ity of the Court, and secondly with regard to 
the amount of fees. The subject of the fees 
may again be distinguished into those taken 
by the Kespondent for probate services, and 
those taken by hiai as counsel. As to that 
part of the subject which relates to probate 
fee% we stand upf>n the fee-bill ; believing 
that the legislature intended to provide for 
all necessary services such compensation as 
was thought proper. Here is a duty provid- 
ed,' and a fee fixed by stntute. We insist 
that no other or greater fee can be taken. 
We do not mean to say that if there be a 
usage in the county of Middlesex, a' usage 
which existed prior to the Respondent's 
coining iiuro office, and into which the Res- 
pondent has incautiously slipped, that that 
may not take son)ething from his criminali- 
ty. But if there be such a urage, it is for 
him to- show it. It is enough for us to say 
the fee-bill is our law ; and we give the Hon. 
^-entlemen notice, that we shall adhere to it. 
It is enough fnr us to show, that the fee-bill 
has been violated. If the Respondent en- 
deavours to justify himself under a usage, 
tae Court must decide how far that excuses 
- the transgression. 

Mr. WEBSTER. The learned Manager 
has been extremely fair— ■e|;treniely candid 
iu his exposition of the law ; as wc expected 
he wotild be. We exceedingly rejirct that 
thi» exposition was not made at an curlier 



period. It gives us an entire fiew view of 
the RespondcBt's case. The learned Mana- 
ger stands on the law ;— of course ; — we pre- 
sumed so. He tells us it is enough for him to 
show a broken law ; and if the Respondent 
can show a justification, it is for him to dt 
so. Though there may have been a breach 
of the law, yet if there have been an anciefit 
usage, into whieh the Respondent may lm«t 
inadvertently slipped, he may show it^ So 
we thooght. So we have endeavbured to 
prove. It wa<i with this view that we vnder^ 
took yesterday to prove the usage of this 
county ; and of other counties. This was the. 
only course for us. We could not justify 
the Respondent by his own usage ib other' 
eases. We should have met with a severe 
rebuke froni the Hon. Managers if wer b«d 
undertaken to do so. We could not prove 
the pre-existing usage of the county of Mid- 
dlesex. The Respondent's predecessor in 
office is dead. The highly respectable and 
venerable man who was his register, is now 
an ancient man, stricken with ttie infirmities 
of age, his mind decayed and broken; we 
could not call him to establish the ancient 
usage of that county. We kno w of do other 
person whom we could call to testify on that 
I point. We were therefore obliged to show 
I the present usage of other counties. .We 
' thought it niore reasona*bIe, we thought it 
would bo more satisfactory to the Hon. Man- 
agers, to show the usage of any other county, 
and of all the other counties in the Common- 
wealth, than to show the usage of the Res- 
pondent's own cocmty — a usage which might 
have been said to have grown up under tiis 
own administration. In the ease which was 
cited by one of my learned associates, the 
usage of a particular county was permitted 
to be shown. ^ fortiori we thought we 
might be permitted to show the usage of 
the whole ^ tate. The particular usage to 
which I refer, is that of taking fees for 
services not provided for in the ttafjite. 
Now that this exposition of the law has beer 
given, now that the Hon. Mariagers have 
stated the grounds on which they mean to 
proceed, I uish to know if there is not an 
eiitire new field open to our inquiry ; and 
whether the opinion of this Couit ought not 
again to be taken on the admissibility of our. 
evidence. With the leave of the Hon. Court,, 
the Respondent's counsel will retire for a 
few moments, for the purpose of consuhatien 
on the course now to be pmsiied. 

Leave was granted, and tke Respondent 
retired with bis counsel for about twenty 
minutes. 

On their return Mr. WEBSTER said, 

that they were all of opinion that the ground 

I taken by the Hon. Managers presented a 

; new case for the introduction of evidence. 

i He wished to take the opinion •>f the Conn, 

under this op^'nii-g, whether it vas not com- 
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fbelent far tfat Respondent to show what th^ 
{eaera] usage bad baen before and since he 
came into office, as to the taking of fees for 
services not mentioned in the fee-bill ; and 
MMondlj, if the decision of yesterday should 
lie construed to have shut out all inquiry in- 
to the amount of fees taken for particular 
eervices in other counties, whether the Res- 
pondent may hot be permitted to show the 
practice of other counties in regard to the 
issuing of papers not mentioned in the fee- 
bill. He added, that ihe counsel for the Re- 
spondent had no wish to go into any argu- 
' ment on these motions, unless specially re- 
r qalced to do so. 

The President directed the counsel for 
ihe Respondent to reduce these motions to 
writing. 

Mr. HOAR said that while his colleague 
was reducing the Respondent's motions to 
writing, he would take that opportunity te 
introduce some further evidence on the 8th 
article. He had considered that article to 
have been put out of the case by the Hon. 
Managers, but he now understood it was oth- 
erwise. 

JoMk Crosby called. 

Q. by Mr. HOAR. Did you ever pay 
Jddge Prescott any thing as counsel ? 

A. I never employed him as counsel. I 
paid him fi — what for, I cannot exactly say. 
But it was added by the judge to the foot of 
my account as ** for assistance." 

Q. by Mr. FAY. He demanded it of you? 

A> I do hot know. I paid it to him. It 
was added to my account. 

The counsel for the Respondent read the 
motions when put into writing, as follows, viz: 

1. " And now the coHiiKel for the Respondent 
move, that, in order to rebut the charge of wilful 
and cormpt misconduct, they may be permitted fo 
prove, that, at the time of the Respondent's ap- 
pointment to office, there did exist, and continual- 

\iy since has existed, in the probate offices of the 
several counties in tliis Commonwealth, a practice, 
accmxlini^ to which, in cases of application for ad- 
miaiitntioo, certain official papers are prepared 
an4. executed, and certain official acts done and 
ptrfonaed, which are not particularly enumeralrd 
in the statote called the fee-bill, *>ind fei>s paid 
therefor, and to show the usual amount of such 
feea." 

2. '' And now the counsel for the Respondent 
move, that, in order to r^hut the charge of wilful 
and corrupt misconduct, they may be permitted to 
prove, that at the time of the Respondent's ap- 
pointment to office, there did exist, and continual- 
ly since has existed 4e die probate offices of the 
several counties of this Commonwealth, a practice, 
according to which, in cases of application for ad- 
ministration, certain official pafiera are prepared 
and executed, and certain official acts done and 
performed, which are not partic-xilarly enumerated | 
in the statute of the Common wealtli, commonly 
called the fee-bilU" 

Mr. SHAW. Mr. President, the propo- 
sitions now offered by the learned counsel 
fo» the Respondent, seem to be a renewal of 
the motion which this Hon. Court yesterday 
decided cou'd not be maintained. We 



hold, and must hold, that (he usage of 
other counties dees not make the Respond- 
ent's conduct legal, and that evidence ef 
such usage is not admissible ; and I cannot 
but express surprise at the repeated efforts 
of the Respondent's counsel to introduce this 
evidence. We feel sorry for the saggestion 
which has fallen from the President, tint the 
course pursued by the Managers, in the con- 
duct of the impeachment, has not been such 
as was expected by the Hon. Court. We 
were under the directien of the Court ; we 
had no disposition to withhold our grounds. 
We had supposed it to be the most conven- 
ient way shortly to introduce the prosecution 
by a general opening — to get in the evidence 
in support of the articles, and in the defence, 
and then to state our general views of the 
law. 

The evidence now proposed to be introduc- 
ed by the Respendeut's counsel, we consider 
as inadmissible for several reasons. We con- 
sider the fee-bill to be the regular standard 
by whieh all officers, and especially judicial ' 
officers are to be governed. Where that sta- 
tute gives such a sum to the judge for grant- 
ing letters of administration, it is the only 
fee he can take. One of the grounds on 
which the learned counsel attempt to sup- 
port their motions, is, that where there are 
certain services necessary, which are not 
provided for by the statute, the judge may 
lawfuirytake a reasonable compensation for 
performing them. But there is anotheir view 
.of the case. If to some services the statute 
has affixed fees, and for others which are nr* 
cessary, no fees are provided, it may well be 
supposed that the' legislature intended that 
these services sNbuld be performed without 
particular compensation ; and when an office 
is created, and certain fees allowed for certain 
services, that then the aggregate of these 
fees is to be the compensation, and the officer 
Ttiusi perform the other services, or any new 
services, without additional compensation. 
But supposing it otherwise, then such fees 
only as are usual must be taken, and the 
usage must be of that county only in which 
they are taken. The whole argument yes* 
' terday and to day goes on the, ground, that 
the statute refers only to the pap)Bi;smention- 
ed in it. But we go farther, and show thnt 
the Respondent lias in every one of Thefie 
cases, charged more than, sitting in his own 
county, he has usually done ; and we say 
that this departure from his own usage, is a 
proof of a corrupt motive. 

There is also another ground on which *ve 
support this prosecution. I shall confine my 
remarks to the first article, although thoy 
will apply to some of the others. All the 
fees mentioned in ihp first article, were tak- 
en at special ootirts. If we show these courts 
to be illegal, taking any fees at all isof course 
illegal ; and more especially taking addition^ 
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slI fees, tn this tiew it becomes netestary 
Co inquire into tlie nature and constitutien of 
probate €ourts. The Respondent professes 
profeund astoDishnient, that tike legality of 
the special courts hoiden by him has been 
questioned. It is my inteation to go into the 
history of probate courts, in this Common- 
wealth, and I may as well cite authorities 
now^as at any other htage of the preceed- 
ing»i We Consider the otRce of the judge 
of probate as one of the highest dignity and 
imporance. It is an office ot great respon- 
sibility, tt requires a higher degree of puritv 
and integrity than any othefr court. It is dif- 
ferent froia courts of common law. In those 
courts there are patties, attornies, jurors pre- 
sent, to watch tlie judge as well as each oth- 
er, and it is impossible for him to act impro- 
perly withour publicity. But the judge of 
probate exercises a paternal jurisdiction. He 
has the care of the important rights of wi- 
duws and orphans, and of those whom the 
loss of reason has tendered incapable of 
))roteeting themselves. I do not agree to the 
distinction, as to the amicable and conten- 
tious jurisdiction of the judge of probate. 
There is no such distinction. All cases be- 
fore him affect different parties, but in almost 
every act done tx pMe the judge alone re- 
presents the absent party. The distinction 
netween the amicable and contentious juris- 
diction was borrowed from the ecclesiastical 
courts of Great Britain, and is not afiplica- 
"ble hef'e. *( here the jurisdiction between 
party and party was usually delegated by the 
bishop to persons acquainted with the civil 
law. A different person attended to the am- 
4cab]e jurisdiction, which embraced things 

only of voluntary or spiritual jurisdiction. 
{Mr. S. cites 4 Co. Inst 897. respecting the 
court of Audience.] 

Mr. WEBSTER. That is not a court for 

granting administration on estates. 
Mr. SHAW. That is true ; I cited the 

passage to illustrate the distinction between 

amicable and contentious jurisdiction. In 

the laws of this Commonwealth, we find the 

Attentioh of eur ancestors was very eariy 

tarned to the sobject of probate courts. In 

Iheyear l6dd provision is made,^* that there 

be records kept of all wills, administrations 

and inventories,^' •^nc. CkarUrSf 4$* By a 

law of 1649, the ctycinty courts are to exercise 

probate jurisdiction. This stattite enacts pen- 
alties, it any executor nominated in any will, 

shall not, at the next conrt of the county, 

which shall be above ttfifty days fitter the 

decease of the party, make probate, kc. or 

shall not leave the same to be recorded by 

the recorder or clerk of that county court, 

&cc. ibid, 204. We ^old that the presence 

of a register, or recorder, or cler|t, Is ifieces- 

sary to cdnstitnte a court. The very Idea of 

n court implies that a record shoald be kept. 

I am not going into the distjkKtion of courts | point some meet person to officiate as a r-^ 



of record, and courts not of record, but sever- 
al statutes both ui England u4 here, hsri 
protided that records be kef^tin courts of pnh 
bate, and pointed out the wa^ ; a register, le- 
corder or clerk is essential ; a probate court 
cannot exiit without one. In^5£, it is pro* 
vided that it shall be lawf\il fo^aQy too »«- 
gidrates, with the fecor(fcr, or clerii ef the 
county court, iiueting togithm'^ t0 mllow of 
any will, Slc grant administration, Ise. and 
the recorder or clerk shall inform the rest of 
th« m&gistrates of the county, at the next 
county court, of such will proved, or admin- 
istradon granted, and shall record the same. 
Ibid. 204. In May, 1685, an additional law 
provides, that the magistrates of eaeh county 
court shall have full power and authority ^ as 
the ordinary in Englani^** to summon exetu- 
tors to account, be. iMd 205. To show the 
nature of this jurisdiction, here is a direct re- 
ference to the ordinary in England. Id Oc- 
tober of the same year, another^ law was 
passed, with more ample and specific prori- 
sions, containing the same clause, ** as the or- 
dinary in England." ibid. 206. Both the 
last laws allow an appeal to the couU of as- 
sistants, and a trial by jury in matters of (act 
Such was the state of this court under the 
Colony laws, until the chartei of William 
and Mary. By the charter itself the gover- 
nor and council are to exercise probate ju- 
risdiction. There are several acts passed soon 
after the charter, which recognize the exis- 
tence of courts of probate. Probably the 
business was done by a sort of surrogate, but 
no doubt the courts were organized some- 
thing as they are now, except thatxan appeal 
was so be made to the governor and ceuncil^ 
Under our present coristiiution- likewise, an 
appeal lay to the governor and council, until 
the legislature transferred the appellate ju- 
risdiction to the supreme court. 

With regard to holding probate courts at 
fixed.times, numeVous laws have been passed 
on the subject, from 1689 to the present day. 
The province law of 1719, says that the 
judges of probate '* shall have and hold, cer- 
tain fixed days for the making and publish- 
ing their orders and decrees," &&c. ibid. 427. 
This provision was considered to be of so 
much Importance, that a similar one was in- 
serted in the constitution ; Ch. 3. Ari. 4.— 
which is soon after repeated in the statute of 
of JVIarcb 10, 1784. 1 Jlfoit. LawSf 187. 

With respect to the necessity of the regiis- 
ter's being present at probate courts, I would 
refer to the act for establishing probate courts, 
passed March 12, 1784. 1 JVctm. Laws, 155. 
The second section provides that there shall 
be a suitable person ap^minted register, who 
shall besivorn, &c. "and in case of the death, 
sickness, or necessary absence of the re- 
gister, it shall and may be lawful for the 
judge of probate to nominate and ap 
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i liter, to ba iwom as afortaaid, until the 
. ttanding register shall be able to attend his 
i dutj or till a new one shall be appointedi** 
i he, Bj a sobsequent stalutei registers of 
j probate are required to give bonds '^for 
keeping up seasonably and in good order 
[ the records of the same court/' Stat. Feb. 16, 
1787. Sec. £. Und. 960. 
*"* Various statutes have been passed for fix- 
teg tibe timte and places for holding probate 
-eourts in the different counties in tne Com- 
monwealth. The law of Mar. 7, 1006, for 
fixine the times for the county of Middlesex, 
if reienred to by the Respondent in his an- 
twer, and he relies for iiis defence on the 
•construction, which is to be given to that 
part of it, which provides, that when it shall 
•appear for the general benefit of individuals, 
the judge nay appoint other times and pla- 
ices, Ilc. by giving public notice thereof or 
tioCifying all concerned. By the statute of 
Feb. S4, 1818, the list general act on the 
«abfect of probate courts, the provision of the 
iCODititution is re-enacted, that the judges of 
pr obate shall have certain ^ fixed day .'* k.c. 
This act went into operation from arl after 
the 111 July, ism. It is alleged somewhere 
4n the Respondent's answer, that the court 
of probate is a court always open. B the 
-constitution and the laws say, that these 
courts shall be holden at fixed times and 
places, or at times fixed by the judee and 
eaade public through the county. It is no 
wmtter whether they are called terma^ or not; 
but they must be fixed times. This last 
statute enacts also that *' all orders and de- 
-crees of judges of probate, shall be made in 
writing and duly recorded.'' We consider 
4he presence of the register or recordingof- 
•iiGer essential to constitute the court. The 
law consider) it so essential, as to provide 
that if be is accidentally alMent, the jndge 
may appoint a temporary register. The ne- 
cessity of a register is here implied in the 
strongest manner. It is of the Utmost im- 
portance to have true and correct records in 
the probate oflice. Tlie whole property of 
the commanity, bodi real and personal, pass- 
es throufA that office. The register is to 
make the record, and it is his duty to know 
and If a how the business is done. The Re- 
-spondent says simply that (he special courts 
were holden for the convenience of the pnr- 
ties. Is this sufficient to bring the case with- 
in the statute, if no register was present ? 
We say that in tlie case of Tarbell, for in- 
stance, there wa« no court, and tf the title to 
the real estate sold under the license obtain- 
ed by him were to came in question in a 
•uit at law, we slionid contend that there 
was no court and that the sale was void. 
On this subject, I will read a passai^e in 
bishop Gibson's Code of Ecclesiastical Law. 
One of the canons of 1603 declares ; — 
'' No Chancellor, &c. or any other person usioff 
-ecclesiastical jurisdiction whoever, shall speed 



aD]r judicial mot either of eonteotioos or volantary 
jarisdiction, except be have the ordinarv regiater 
of that ceort, or his lawfal deputy ; or if na or they 
will not or eannot bt present, then tnch peraoas as 
by law are allowed in that behalf, to write or speed 
the same, under pain of saspension." Cod. Jar. 
Eccles. 996 • 

It is not my intention, at present, to com- 
ment at large on the danger from the irreg- 
ularities of such a practice. It is sufficient 
now for us to say, that the proceedings at 
the Respondent's office ui Groton were not 
had at a probate court, that he had no right 
to take any fees there as judge, and that in 
SQ doing he is guilty of maladministration in 
office. 

Mr. WEBSTER. If there was no court, 
then there were no fees taken by the Re- 
spondent as judge. 

Mr. SHAW. He took ihefia as fees of 
office. 

Mr. WEBSTER. How could be take 
office fees if not acting in an official charac- 
ter? 

Mr. SHAW. The fees were unlawfully 
taken and under color of office. The Re- 
spondent professed to act as judge of pro- 
bate. He certifies as such. To legaJize 
the court, it is necessary to «how, either pub- 
lic notice, or notice to all concerned. The 
statute, after mentioning particular occa- 
sions for holding special courts, goes on in 
moie general terms. We understand that 
the statute provides for cases of necessity, 
and that the more general words mean some 
important emergency 4 and we should sup- 
pose that no court would be holden under 
the statute withunt notice to the register, and 
all parties interested ; nay, pablic notice ; be* 
cause there may be parties not known. — 
Suppose while a court is holding in private 
at Oroton, and a letter of administration is 
granted, a wiH is filed in the register's office 
transferring the property — how is it to be 
known who is interested ? The constitution 
and the whole course of the statutes show 
that fixed times and places are required to 
guard against irregularities of this kind. 
Now shall proof of usage be gone into, to 
show Uiat the fees taken at these irregular 
courts were legal ? There is no case of ex* 
tortion charged, in which it is not proved 
that the Respondent has taken a larger sum, 
than he liiraself has usually taken at the reg- 
ular probata courts, in his own county. In 
the Respondent's answer to the first article, 
he states that the |[5,58 is two dollars more 
than the regular fees of the regular probate 

* '* This," the bishop observes in a note, 'Ms ae- 
cor ng to the ruin of the ancient Cnaon Law: Qvr- 
mam centra faitam asttrtionemimqtnjttdicitt innocens 
lUigatm' quandequt mm poUtt veram negcJionem pro- 
bar* t^. KtatuimHS ut tarn in Ordinario Judicio qiiam 
in Ejrtraairdinario, Jwdex temper adhibeat out pubii- 
ram^ fye. personmn, ^. out, fx. quifdeliter wtivertta 
Judicii acta eonscribantf ^. tu si super preeessu Ju- 
dicU fuetit stiborta cen'eittiOf per hoc postU veHlas 
decliriuif^ fyc. 
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court ; and however sroall the excess may 

be, it is evidence of corruption. If there is 
any charge for taking the usual fee of the 
cduntj, I am not aware of it, and no usage 
of other counties can have a direct or indi- 
rect tendency to prove the innocence of this 
party. The evidence now proposed to be 
offered is tlierefore inadmissible. 

Mr. Webster roM to reply, but the court, 
on motion of Mr. Varnum, adjourned at 20 
minutes past 1, to half pasjL 3 in the after- 
noon* 

- AFTBRJ^OOJ^. . 

The usual messages between the %wo 
Houses were communicated by Mr. Brooks 
on the part of the Senate, and Mr. Wade 
on the part of tlie House of Representatives. 

The Court was opened at 25 minutes be- 
fore 4 o'clock. 

Mr. DUTTON. I wish to make a few 
remarks, Mr. President, in relation to the 
admission of this evidence, before the learn- 
ed counsel for the Respondent makes his re- 
ply to the objections which have been already 
urged. The Managers yesterday objected 
to the introduction of this testimony, that it 
was not pertinent — that it was not relevant. 
It has been intimated that we have changed 
the ground of yesterday. The learned gen- 
tlemen have misappreliended us. We have 
neither changed, nor surrendered, any part 
of the ground we then assumed. We still 
maintain all the objections we llien itrged ; 
and we think the preseut motion is li-.ible to 
the same objections as the one offered yes- 
terday, and that it should meet with the same 
result. It was contended yesterday, by 
the counsel for the Respondent, th»t the 
point in this case had been decided by the 
Supreme Judicial Court, in the case of the 
Commonwealth vs. Shed, 1. Mass. Term 
Rep, 229. It is there said, " It being agreed 
by the counsel on both sides, that the usage 
in this countj^ (Middlesex) had been uniform 
in taxing that sum in the fees of officers who 
collected executions,*' the court 8ai(I,"tlint as 
it respected that ))art of the sum received by 
the defendant, the fact would not evince 
a corrupt intention, and therefore would 
not bring his case within the statute," 
&SC. The point was not whether they should 
introduce evidence to show the usage ; both 
parties agreed that the " thirty cents" had 
been uniformly taken. The court did not 
decide that evidence of the usage should 
have been admitted, if the parties hai not 
agreed thht there was such a usage ; but the 
judge charged the jury, that this being ad- 
mitted, they might consider it as goin^ to 
rebut the presumption of corruption. The 
present is a different case. Here there is no 
agreement. Were this an indictment for 
takmg the J[3,G0 for granting administration, 
the question might arise, whether testimonjr 
of the usage of his own county., should be 




admitted, to rebut the presumption of a cor- 
rupt Intention. We only said, in the morn- 
ing, that the usage of his own aountj mii^t 
bo ihown. It was never intimated that evi- 
dence of the practice of other counties could 
be admitted. No such thing. We have not 
charged the Respondent in any case wijli 
taking merely the ^^3,60 accon^ing to ^u 
own usage — we have charged that ho foak 
more in every case, than the usago qf bb 
county would justify. Suppose the praeiiM 
in Middlesex had been unifonu, and the Bt- 
spondent had fallen into the custom 
he found prevalent ; in that case it 
have been proper to inquire if the pri 
tion of corruption might not be rebutted 
showing this custom. In the case eit<Bd, tbe 
agreement was, that the usage was uoifora* 
in the fioaniy where it occurred ; but, in thl^ 
present, the Respondent himself maintaini 
that there is ne usage, no uniformity. What 
use is there then in attempting to pravo a 
usage ? We have heard of the m iicon<W iQ> 
tion of statutes ; the ground assumed iiy that 
there is no law — that every judge must make 
a law — that every one must make a muti^. 
pensation for himself— that there UflQ itat- 
ute in the case. The question ii^ whodier 
this evidence is pertinent to the case belbre 
the court. We contend that it is not — that 
it does not make out their case. The Res 
pondent cannot justify Jiis illegal- praeii 
by the usage of another court. 

Mr. WEBSTER. Happily the 
before the Hen. Court is in writing. Nodh 
ing is easier than to understand it ; it needs 
but to be read. I do not intend to make 
any answer to the several incidental topios. 
introduced this morning by the Hon. Mana- 
gers. I shall forbear at present to iw a 
word on the general question of the legafity 
cf these special courts. I shall come direct- 
ly to the point. As the articles charge t^e 
Respondent with taking corruptly loo mat 
fees, and, as the learned gentlemen Itavt 
shown that certain serviees, not meMioiied 
in the fee-bill, have always been perforaicd 
at the probate court in Middlesex, and fwt 
taken for the same, they have 'themselves 
placed the case upon the groitnd of usage. 
This is a part of the case proved by them. 
Tiiey maintain their chaiges on showing 
the Middlesex usage. JFe have proved no 
custom of Middlesex. How does it appear h- 
that the sums taken for granting letters of Y 
administration were too much, but by com- 
paring them with the ])I3,60 ? They set up 
a usage to convict the Respondent. They 
say you have taken more than the usage of 
the county allows. Now if they can proft 
a usage to convict him, the question is, 
whether we may not show a usage on the 
other side to acquit him. I cannot see whv, 
if the usage of Middlf'spx is set up, that of 
other counties may not be ; if the particular 
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usage af his counir, a fortiori the Kenere] 
luaga of the wbola Common weallh. Wg do 
not duxMe id itmnd upon the usaga of ihfl 
ecHintj of Aliddleiex, and allow the Hi 
Man«g«rs to my to tbe Reipondanc, ;ou i 
proTing ^our own law — it grew up unrter j-i 
Tli« queitioD is thii, is it compflienc for i 
Kflapandenl,in ordedo rebut llie presumtili 
of acting corrilpti;, to show ihai other judges 
of probate have done thetame thitig- 
that when he cams into offic:e,tliere v 
ilar uiaBeestHbti3t)ed,natastottiBamount,but 
In piincipla, in other counlics. lu; we niay 
Kova the usage or oEbar counties. This i« 
■brtBtlf legal. I cootend that the authority 
Mtsd U in point. Tberfi tie other autbori- 
tioa. The wh«Ie analon of liic law is \a 
Jhror of this position. In CMJuIiial actions, 
^•ra are man> casei where the crime is im' 
Allied by law in the act iuelf, sucili as inur- 
dar and anon. There is another cIhss of 
'-^UOi ia which the whole fonndation of of- 
e.b in the intent— which iiio be proved 



in, briber; and extortion. Tahe 

II peijiiry for instance ; — no one 

'ho doef not swear falsely and 
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»aru]l7 to a material fact. The chargi 
theraibra must stale that he snore falsely— 
in a court holdsii according to law — that i;- 
sae wai joined^-thnt (he fact uasmalerial — 
^and that be knew he was sweating falsely. 
kither of these averinenls the party may re- 
^ot, and witlinut proof of all of theiD ne ii 
aa^uitted. In all cases there must be an a- 
vaniMnt of the f^cts that cnnsliluie the 
niine -, and if itie crime consists in the intent, 
that must be shown to be cornipt by the facts 
and circumstances attending the iransaclinii. 
It is not enough to aver that an act was done 
wilfnUj and corruptly, but the fac's must he 
tiatad, with aii averment of the corrupt in- 
lent. Bt« if tlie facis stated are on the face 
nf them indlflerent, putting in the wor(ls cor- 
rupUu and wUfuJbj niaiefy does not malie 
the caiTKe substantial. No case ever exist- 
ed, in which ihe admission of the facts ad- 
Mted the " wllfnlty nnd corruptly," as stated 
in tbe formi, or in uJiich any thing could be 
proTed that was not stated. The books of 

sueb caee. If it were so, there would be mi 
end or all nrations in artesi of judgment, an 
end ofall cases of demurrer. It happrni 
howerer lliat in the case of impeachtnent, 
there has been a decision in the highest 
enurt of in^eachnieiit in the country from 
which we have derived this mode ot trial, in 
which this veiy point was determined. I 
nkt to ll)e trial of Warren Hastings. Ic 
"wi raid by the Managers m that ease, that 
lbs word " corruptly" wonid permit llieiu to 
show filets not ctiarc^d ; but the doctrine did 
not pass current. Willi your Honors' leave, 
I will read a passage from the report of Ihe 
trial. 



PRESIDENT. Do you read it a* an 
authority, or by way of argument? If you 
offer it as authuiity, I must take the leiue of 
the Court upon its admission. 

Mr. WEBSTER. I read it as I lead' de- 
cisions of the English courts ofcomraoD law 
before our eoinmon law tribunals. 

PRESIDENT. The English decision! 
made since the revolution are not binding 
here as authoTitiss. 

Mr. WEBSTER. I do not read them 
as sucli. I read iliem as I should in ordina- 
ry courts of justice, as proof of what other 
learned men have thought an tiinilar occa- 



Mr. W 


reads — 


" Hr. La 

evidence of 
Ik. 

"Ur. Bui 
whidi Ihe M 
ehy, Ihe Co 


objeclcd 



w sTDliMu iniroduced 
le charge further 



iy Mr. 
id that 

oppre»»ion 



1 adnjil iha letting of lands for imt yrarj and tlisl 
' nolwidistanding tliix Ins own opinion he had estab- 
lished the tery tyslcin of wliirii he knew nppro- 
9ion lunst he a niietsani coitseijuence." 

" After some funlier irxiinieBt on ihis subject, 
Ihe counsel persisiiHG in ihi'ir ubjeciion la the ev- 
idence re(]uired, anaiJie Managers jienisliag in 
llieir reqaisiliun fori lie p rod uclioa of it, the Lords 
witbdrcn lo Ihe chamber of p;iriininrni lo lake'in- 



''In less than jialf ai 



r Lordihipf re- 

d the nailiei concerned, thai 
lied— That It WB:> noi compe- 
iofihe cruellies of Deby Sing, 
;hiirged in Ihe article ihen un> 
Trial of BaiUngi, Ptrt 9, 



Managers were al liberty to give 



;vidence every 



■'The Lord Ch.-ineeller observed ihal if an acl, 

Ihfl Ground of a crfniina/charKC, IbelackiiiEof the 
woid rermpl to it, eoald poi u|wa a door far the 
ndmiuiun of evidence of faclsnol suied in the 
charge." JWrf.p 67. 

The Managers in the case cited were not 
satisfied with the obscrvuiioH uf ihe Lord 
Chancellor — an argument was had — the 
Lords wilh-Jiew — they put Ihe question of 
ibe admissibility of tbe evidence to the judg- 
es — and the next day decided against the 
Managers. Now, sir, the Managers in this 
case have proved, not the siibi-iaulive chaise, 
for we ediuil that, but in addiiioii they claim 
the right to go into incideutal circumstances. 
We say to ihem, if you will not adhere ti 
whal is wiihin your paper, go lo all that is 
wilhuul your paper, to prove the Reqjondenl 
corrupt ; and titey say in relura, that the Be- 
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spondent shalt go to noUun| to rebut the 
presuinpiion of corruption. If they may go 
to facts extraneous to the charge, to convict, 
why not we to acquit ? In every case of 
bribery, extortion, perjury — every case where 
.the intention constitutes the crime, every 
circumstance may be admitted that goes to 
rebut the presumption of corruption. The 
case cited from our own Reports is directly 
and positively an authority on the same 
^atute which the Respondent is charged 
with having violated, that the usage may be 
proved. 

Mr. BUTTON. The question never a- 
rose before the Court, whether the usage 
might be proved ; but bein^ in the case by 
the admission of the parties, the Court then 
gave effect to it of course, as they would to 
other facts, proved in evidence, though they 
might not have admitted it to be proved, if 
any objection had been made. 

Mr. WEBSTER. The gentleman says 
that the evidence of the usage wai in the 
case by agreement of parties, and because of 
this agreement the Judge instruets the }ury 
that the evidence of tlie usage was decisive, 
but that the Court would not or mighf not 
have admitted the usage to be proved, if it 
had not been in the case by agreement. I 
would ask, was it ever heard that evidence 
of facts, which were improper to be in the 
case, was admitted, because the parties' a- 
greed to admit it ? that the judges of the 
Supreme Court could give weight to what 
was not a material fact in the case ? The 
parlies agree only as to the form of getting 
in the evidence. If it had no bearing on the 
case, they have no right to agree to its ad- 
mission, and the court does not regard their 
agreement ; or if the evidence gets in, it has 
no effect on the case. The court would 
never make it the basis of their judgment. 
I say, here is a solemn decision of the Su- 
preme Court, that an existing usage is a ma- 
terial fact to go to the jiny, to show the ab- 
sence of a criminal intention In taking ille- 
gal fees.. Tlie fact was agreed, because it 
was clear and undoubted. Does a fact have 
more weight because it is admitted, than if 
it is prov^ ? [Mr. W. vends from the case.] 
" The fact would pot evince a corrupt inten- 
tion." What fact ? that of taking the thirty 
cents. Judge Sewalt told the jury, that if 
they belie vsd the defendtmt tlioug^ he had 
a right to take the excess ehaTgeo, although 
he had not a strict legal right, they mint ac- 
quit — that unless it were tnlfuUy and cor- 
rupUy demanded and received, it was not 
within the statute. If a man may not show 
an honcftt mistake in judgment, unfortunate 
must be the condition of jitdges disagreeing. 
The question is the same, of taking illegal 
fees, and of giving a wrong iudgment. If a 
judge is impeached, as well he may be, for 
a wilful misconstruction of a statute, is he 



not to be admitted to give in evidence what- 
ever shows that he believed his coBstructiov 
to be right ? If a wrong judgment is to oon- 
victajudge, then every judgment reversed 
must expose one or the other of the jndge» 
to a prosectuion. If we must look to the 
correctness of the legal opinion, then when- 
ever the judges of the Supreme Court divide, 
one or more of them must be impeach^. May 
there not be such a case as an bon^ error? 
And what can be better proof of honcat er- 
ror, than that other men have eonunitted the 
same act? In the trial of Judge Chaie, the 
question of conformity to a usage freqoent- 
ly came up ; it was asserted on the one tide 
and dei^d on the other. * One of the arti- 
cles related to the adjourning of the court 
There was no statute authorising it, and the 
lawyers were inquired of as to the usage, nol 
in ooe county, but of such courts generally. 
A part of the examination of Chief Justice 
Marshall was in relation to this usage. The 
whole of the iiflh article in Judge Chase's 
impeachment charges the issuing a cc^riat 
where a summons should have £one out. 
Evidence to prove usage was introduced, and 
on the question of usage alone was this arti- 
cle argued and determined. A friend ha| 
furnished me with the case of Lord Chan- 
cellor Macclesfield. He was impeached fot 
extortion in selling the office of the six clerks 
in qhaKcery. He endeavoured to defend 
himself by showing that other chanceUor» 
had done the same. Usage Was relied a|K 
on, and he was permitted to go into evidenee 
to prove it ; but.he failed to make out the 
usaee, and was convicted. (MaeeksfiMs 
Tnol,;). 170.) In the trial of Lord Mel- 
ville also, who was impeached for making 
private use of certain moneys placed under 
his control as treasurer of the navy, the u- 
sages of the office were shown; though it ap^ 
peered in the trial that the money had been, 
used not by himself, but by his clerk without 
his knowledge. (Annual Rtr, 1806.J 

I have said that there may be mistake, and! 
yet no corruption. The very forms of pro- 
ceedings in our courts of law show that the 
act complained of mtist be done wilfully. 
Indictments are bad on general demurrer, 
unless the act is so statedc In all charges 
for extortion, the offence nnst be bid to be 
done wilfully.. If it is not laid to be- done 
exhnivdy;, which implies wilfulness, the in- 
dictment r» bad ; and the act musft be proved 
to be so done, because the crime is in the 
malicious intent. Instead therefbce of its 
being true,,that the Hon. Managexs need only 
state bare facts, and then prove others which 
are not charged, they must set forth fiuli, 
which are criminal hi themselves, and thin 
allege that they were done by the Respon- 
dent with a corrupt intent. If the Respon- 
dent can show that tl^ey were not wiUiil,.!!* 
is th^ix acqiiitted. 
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For these reasons we have felt it our dutj H pondent in his answer stated this scmi to be 
Co ask the judgment of this Hon. Court on the eonimon charge. Admitting then, ac- 



the two propositions which we have eflTered 
for their consideration. They are not pre- 
cisely the same, although if the (irst motion 
shall be allowed, there will be no occasion 
for a decision on the second. 

Mr. DUTTON. I agree with the learned 
gentleman, that when the fact is in the case, 
it makes no difference as to its eifect, wheth- 
er it comes in by agreement or by being 
proved ; but it is a very different question, 
whether it should be admitted at all,~if it is 
objected to. 

Mr, WEBSTER. Our motion is not to 
the form, but the substance of the evidence. 

Mr. DUTTON. In the case in our own 
Reports, the court did not inquire how the 
fact came into the. case, but when it was in, 
they allowed it to have its effect. Tlie au- 
thorities cited by the gentleman respectine ' y^^^ 10 — nays 15. The yeas and nays were 



cording to his construction, that he had a 
right to demand this amount, ail the evi- 
dence went to show that he had violated the 
law which he had prescribed to himself. 

The question was taken whether the Res- 
pondent's counsel should be permitted to go 
into the inquiry proposed in the first of the 
motions submitted in writing, in the fore- 
noon, and determined in the negative. 

Yeas — Messrs. Thomas, Clar£, Doolittie, 
Rantoul, Sullivan, Bigelow, Lymau, Hunne- 
well, Welles and Brooks-— 10. 

Nays — Messrs. Bourne, Ruggles,Moseley, 
Whittemore, Eastman, Allen, Reynolds, 
Tufts, Dwight, Parker, Gardner, Hyde, 
Pickman, Bartlett and Varnum — 15. 

The question was then taken upon the sec- 
ond motion and decided in the negativ< 



u^ace, do not supyort him in his position. 
In Judge Chase's trial the only question was, 
what was the usage, not %vhat was the law, 
us it is in the present case. The question 
depended entirely on the usage. In lord 
Macclesfield's case the charge was, that he 
went beyond the usage ; that he took two 
thousand pounds, where his predecessors had 
beeH accustomed to take only one. 

Mr. WEBSTER. The fifth article in 
Judge Chase's trial charges him with aviola- 
liou of a statute of the United States, iu is- 
saing a capias where he should have issued a 
■uinmons. There was nothing said in the 
urticJe of any usage. The word usage was 
no: in it. 

Mr. DUTTON. I deny that there was 
any luch statute of tlie United States. 

Mr. HOAR. I am desirous, Mr. Presi- 
dent, of some fuither explanation on this 
subject, as I apprehend that there is a mis- 
take between tlie counsel. I wish the learn- 
ed Manager to state, whether he considers 
it a principle of law in any court, that any 
fact is to have any weight, being in the case, 
the audmission of which if not in would be 
refused. I wish them to say whether there is 
any case, where evidence which will have 
any weight if admitted into the case, can be 
rejected if ofifered in proper form. There is 
no question here, your Honors will observe, 
as to form, for wo shall introduce the evi- 
denoe in such form as your Honors shall di- 
rect. 

Mr. SHAW. I would make a single re- 
mark, Mr. President, not for the puipose of 
having the last word, but to bring back the 
case to the point where it was when the 
question was started. We said we put the 
case on the excess taketl above the usage 
set up. It is true we asked the register what 
was the common charge for admmistiation 
papers in Middlesex^and he said it was 55,80. 
We did not prove it as usage. The Res- 

10 



the same as upon the first motion. After a 
pause of a quarter of an hour, the President 
asked the Respondent's counsel if they were 
ready to proceed. 

Mr. HOAR. In order to rebut the pre- 
sumption of corruption, we propose to call a 
witness to prove that the predecessor of the 
Resp)Di)dent was in the practice of holding 
such special courts as have been holden hg 
the Respondent. 

Mr. SHAW. We recollect the astonish- 
ment expressed by the Respondent in his an- 
swer at the construction we put upon the 
statute of 1806. That statute was made 
since the Respondent came into oflice. He 
justifies his conduct by the plain, unambigu- 
ous text of the written law. Now his coun- 
sel wish to prove a usage to contradict this 
statute. We object to the te&iunony. 

Mr. WEBSTER. We pray the judg- 
ment of the court. As to the illegal courts, wn 
had supposed that the Hon. Managers 
brought forward the charge from having 
overlooked (he statute of 1806. Something 
was said of the unambiguous text of the 
written law. The learned gentleman will 
find in our answer an opinion intimated, 
which as lawyers we are ready to defend, 
that the Probate Court in Middlesex is u 
court always open. That independent of 
any statute, the Judges of Probate may hold 
a court when and where they please, giving 
notice to the parties conaerned. The stat- 
ute only requires that there should be some 
fixed courts ; but it does not prohibit hold- 
ing others. We repeat, the Probate court is 
always open. This argument we shall go 
into by and by. We want, at present, to 
show that the practice of holding special 
courts prevailed even before the statute, for 
the purpose of rebutting the presumption of 
a corrupt intention. 

Mr. HOAR. We hope tp be permitted 
also to prove something more than is con- 
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tained in the present motion. We hope to 
prove that such courts were holden — that no 
register was present — that acts were doxe 
not mentioned in the fee-bill — and that 
something more than the usual fees was 
charged. I mention the whole evidence 
proposing one thing at a time for the decis- 
ion of this Honorable Court. I take this 
course, not desiring to give trouble to the 
Court by causing Siem to make numerous 
decisions, but. fearing lest sonfie one part of 
the evidence proposed might be objectiona- 
ble in the mind of some member of the 
eonrt. 

The motion having been reduced to writ- 
ing as follows : — ^** The counsel for the Re- 
spondent now move, that in order to rabut 
the charge of wilful and corrupt maladmin- 
istration, they may be permitted to prove 
that the immediate predecessor of this Re- 
spondent was in the habit of holding Probate 
courts, on special occasions, giving notice to 
the parties concerned, and in the manner in 
which such courts have been holden by the 
Respondent^' — the question of granting it 
Was taken and decided in the affirmative. 

Vcas — Messrs. Thomas, Clark, Moseley, 
Doolittle, Sullivan, Eastman, Bigelow, Al- 
len, Tufts, Dwight, Parker, Lyman, Gard- 
ner, Hunnewell, Pickman, Burtlett, Welles 
and Breoks — 18. 

Nays — Messrs. Bourne, Ruggles, Rantoul, 
Whittemore, Reynolds, Hyde and Var- 
num — 7. 

OLIVER PRESCOTT sworn. 
' WUness, The late Judge Prescott was 
my father. He was judge of probate very 
many years, until his death. It was his 
custom, when it was represented to him that 
an estate was Tuble to suffer injury or waste 
by delaying till a regular probate court, and 
sometimes when it would put the heirs to 
great inconvenience to go to a distant part of 
the county to attend a regirlar court, to issue 
a citation to the parties to api^ear at a spec- 
ial probate courr. He would grant letters of 
administration and gu.irdian.ship, warrants 
of appraisal, and do other necessary business 
at these courts. Where he was knowing 
that all the parties interested were present, 
he would not issue a formal citation. He 
was well acquainted with the county. It 
was customary with him, when the register 
was not present, to take a duplicate of papers 
to be recorded. I have heard him say to 
suiters, that he charged more than at (he 
regular Probate Courts, on account of the 
extia trduble. Whether it was always so I 
cannot say ; but I know it was common. I 
have often, a great many times, assisted in 
making out nccounts, and in doing other 
business, and received compensation for it. 
I never heard any complaint of this prac- 
tice of holding special courts ; it was con- 
sidered as a very great favor. lie would 



only hold them when injury would arise 
from delay, or where there would b« a sa?^ 
IDC of travel. 

Mr. HOAR shows the witness the report 
of the appraisers of the Trowbridge estate, 
and asks him to slate the facts relating toil 

fVitncM. Tbe paper is in my handwrit- 
ing. I was one of tbe appraiiers. I dd 
not recollect all the circumstances. It 
strikes me there was an understanding that 
our appraisement was to be final ; that tbe 
parties were to abide by it. Whether we 
acted by the agreement of parties, or irfaetii- 
er a warrant issued from the judge I do not 
recollect. 

Q. Was there not an agreement of tbe 
parties, and was not this tbe reason of the 
report's being directed to the party ? 

A. I think it probable that was the ret* 
son. 

Q. Did you live at Groton at the time, 
and was there much conversation betweea 
tbe sisters about dividing the estate ? 

A.I lived at Groton. I recolleet there 
was a good deal of talk between the sisters. 
James Prescott was attorney to one, I think 
to Mary. There was a talk a year or twe 
beforehand of petitioning my father in his 
life time to divide the estate. 

Cross examined. 

Q. by Mr. Gray. Did you say that a ci- 
tation issued appointing the time for a pri- 
vate court P 

A. When a time was appointed, citaftkNBS 
were usually issued, but where the parties 
were neighbours, and the judge knew that 
all concerned were present, no citation issu- 
ed, and of course no day was appointed. 

Q. Was the Register present at the pri- 
vate courts ? 

A. No. 

Q. Was he notified ? 

A. No. 

Q. by a Manager. Were you appointed 
Register pro tempore ? 

A. I never acted as Register, but I some- 
times assisted parties about their papers. 

Q. How long did this practice of lH>ld- 
ing special courts continue ? When did 
your father die ? 

A. It continued up to the fall of 1804, 
the time of my father's death. 

Q. You say you have an impression that 
your report was to be final — have you ' any 
paper or document that shows this ? 

A. No. It is only five minutes since it vrks 
first mentioned to me that my testimony was 
wanted about this transaction. I did not 
know why I was sunimoned till five minutes 
ago. 

Q. Did you recollect any thing about 
the transaction, before you saw the paper 
which was just shown you ? 

A . I recollected before, that I was one 
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of the appraisers, but I recollect few of the 
elrcumstances or the transaction. 

Q. Do you recollect being substituted 
f6r an appraiser who declined serving ? 

A. I do not. 

Q. Do you recollect whether you were 
appointed by the Judge of Probate, or by 
agreement of the parties ? 

A. I thipk it was by agreement of the 
parties. They assented however ; whether 
thajr agreed originally or not I cannot say. 

Q. Did you receive any fees for writing ? 

A. When there was noticing but the for- 
mal business, the judge generally did his 
own writing. When I assisted in drawing 
accounts I never charged or took any thing 
from the suitors, but the Register generally 
received for my services what he thought 
proper, and paid it over to aie, saying there 
IS your fee for what you have dope. I am 
speaking of tlie regular courts. I do not 
recollect that at private courts I ever receiv- 
ed a cent. 

Q. by Mr. HOAR. Has any body ask- 
ed you abuut this case before to day ? 

J^ Lhave heard nothing of these ques- 
tions lill I came here. 

Q. by the Court. Did Judge Oliver Pres- 
cott take more or.greater fees at tho&e spe- 
eial courts than at the regular courts ? 

A. lhave heard my father sometimes 
say he took something additienal for making 
a duplicate copy, and that he paid the regis- 
ter the same as if he was present. I do not 
know that he took any thing for other addi- 
tional trouble. I took this to be his inviiria- 
ble custom ; but wlieilicr it was done hI- 
wiysl do not know. 

Q. by the Court. Did he permit invcntn- 
iies to be returned, nnd accounts to be set- 
tled at these private courts? 

A. No. He only granted letters of ad- 
ministration and of guardianship, and war- 
rants of appraisement. 

Q. by Mr. NEWCOMB. Were wills 
ever proved at them ? 

A. No, 1 believe not. No business cf that 
importance. He never held special courts, 
unless required by the situation of the estate, 
or unless it was very inconvenient to the 
parties to go to a regular court. He held 
them for granting letters of ud ministration 
or guardianship and warrants of appraisal ; 
I dry not recollect any thing else. 

Q. by the Court. Do you recollect the 
amount of fees charfied by your father for 
granting administration ? 

A. I do not recollect, I had nothing to 
do with the fees. 

Q. Do you recollect the amount of fees 
tor the duplicates ? 

A. No. 

Mr. WKBSTER. We have how laid 
before this Hon. Court, all the evidenee on 
the part of the Respondent. We suppose 
all the evidence U in likewise vn the part of* 
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Sovemnient. The counsel for the Respon* 
ent have no particular course which they 
wish to pursue. We know not what is the 
course expected to be taken by the Hos. 
Managers, but we suppose they will proceed 
to comment on the evidence. It is proba- 
ble that in the further progress of the cause, 
it may be nccessarv for us to submit certain 
specific motions. This will however depend 
on the course taken by the Hon. Managers. 
Mr. DUTTON. I will now offer a few 
remarks, Mr. President, on some of the 
charges in the articles, indicating the course 
which we propose to pursue. It was imma- 
terial to us at what time the opening on the 
law should be made. We have endeavour* 
ed to adopt the course of other trials of this 
kind. We intended to make a general 
opening and offer our evidence, and then 
to hear the general opening and evidence on 
the part of die Respondent. We were well 
aware of tha propriety of apprising the 
counsel for the Respondent of the legal 
ground on which we mean to stand, and it 
was p^roposed to do this after the whole evi- 
dence was laid before tlie court. This has 
already been done at great extent by my 
learned colleague, •vith regard to two classes 
of charges, those of taking illegal fees and 
holding illegal courts. I will make a very 
few remarks on the third class ; which res- 
pects the llespondent's acting as counsel in 
cases in which he had or might be called up- 
on to determine as 3 judge. 

I will consider fiist, what is tfie rule pre- 
scribed by the constitution to be applied to 
the Respondent in this case. The words 
are '^misconduct »nd maladministration in 
office." We shall endeavor to show the 
true import of these words. We shall con- 
tend that they are of muck broader import 
and larger meaning, than any other words 
applied to an offence. Bribery, extortion, 
&c. are specific offences. The words mis- 
conduct and maladministration in office in* 
elude every thing of the nature of an of- 
fence — bribery, extortion, as well as other of- 
fences for which an indictment would not 
lie at common law ; and the Respondent 
may be impeached and condemned for acts 
for which he could not he indicted. 

I will proceed to cxaminethe law in rela- 
tion to this part of the charge. I will refer 
to the Province law of 17S7, jJn«. Charters, 
451. which enacts " that no judge of the 
probate of wills, kc. shall be allowed or ad* 
mitted to have a voice in judging or determ- 
ining, nor shall he he admitted to plead or 
act as an attorney, in any civil action what- 
soever, which may dopend on, or have any 
relation to any .sentence or decree made or 
passed by him in his rffice aforesaid." Ttie 
next statute was in 178i. I Mass. Imws, 137. 
which wasare-enacTmenlof the former pro- 
viiion.- The only i);her act on 'his sulje^t 
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was passed Feb. 24, 1818. After re*enactinic 
in broader tenns the provision fn the former 
statutes, it goes on to provide that a Judge 
of Probate shall not *^ be of counsel or at- 
torney in any civil action for or against any 
executor, administrator or guardian, as such, 
within the county in which said judge shall 
reside." 

For the meaning of the word " action," 
I cite Cooper's Jumntan, Book 4. tit, 6.-^ 
Vkmii Comment ad loc. eund. — Meinece. 
Elemtnta Jur, civ. sec, ord, Jnst, Lib, 4. tit, 6. 
— Co. Irt*. 385. 

Upon the construction of these statutes 
and authorities we expect to make it appear, 
that the Respondent has given advice to ex- 
ecutors«nd administrators in civil actions, 
and that he has acted as counsel in cases 
which have come before him as judge. All 
together they will amount to misconduct and 
maladministration in office. This is suffi- 
cient to apprize the counsel on the other 
side of the grounds on Ivhich we rely. 

Mr. DUTTON made a few other remarks 
on the authorities cited, which will appear 
more at large in his closing argument. 

Mr. HOAR. Will the Hon. Manager in- 
form us in what articles the Respondent has 
given advice as counsel. 

Mr. DUTTON. From the sixth to the 
fifteenth. In the eighth he gave advice to 
an administrator. We are hot bound how- 
ever to state particulnily, or to go into the 
argument upon the facts. We rese.ve that 
for the close of the case. 

Mr. WEBSTER observed that it was 
usual for Managers to apply the evidence af- 
ter it was all in, anil sometimes after the evi- 
dence for the government only w^s gone 
through. 

Mr. LELAND rose for this pnrpofe, but 
upon motion o( Mr. Allen, the court adjourn- 
ed to 9 o^cluck to-morrow n^orning. 

-IN SENATE. 

SATURDAY, APRIL 21. 

COURT OF IMPEACHMENT, 

The usual messages between the two 
Houses were delivered by Mr, Bartlett on 
the partof the Senate, and Mr. Hoyt on the 
part of the House of Representatives. 

The Court was opened at a few minutes 
past 9 o'clock. . 

Mr. LEXAND' addressed .the Court in 
substance as follows : 

Mr. President, 

In performing the part assigned me on 
this occasion, I ask the attention of the Hon- 
orable Court, while I present a summary 
view of the facts proved and admitted in 
the case, and lay down such legal principles, 
as are supposed to be a proper foundation of 
the prosecution under consideration. I shall 
state, in ^^ry general terms, the law applica- 
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ble to this subject, and examine the several la^'. 
articles of charge separately in their 'order, |&)a 
with a view of ascertaining, 'without confu- 
sion, what is proved, and whether the facu 
proved, constitute any ofTence. 

The Respondent is accused of miscoD- 
duct and maladhninistration in his office ; 
and the acuisation stands upon the basis of 
constitutional law. It is provided by tlw 
constitution that 'Uhe Senate shall be ft 
Court with full authority to hear and d^ec- 
mine all impeachments, made by the Hoan 
of Representatives, against any officer oc 
officers of the Commonwealth for miseoa- 
duet and mal-admtnistration in t.lieir offices." 
The important question in this enquiry is, 
what are misconduct and mnladministratifD 
in office-? Whatever facts are necessa- 
ry to constitute such offences, it is consider- ' 
ed, must be alleged with such cireiiinstancei 
of certainty, as to enable the Respondent to 
know how to answer them ; But we deny, 
that in cases of impeachment, all that tech- 
nical nicety is required which is necessary in 
indictments. A violation of any knowo 
law of the land, either statute or commoD, 
in discharging official duties, or by color of 
office, disre£:ardin^ injunctions of duty, and 
acting conttary to the obligations of the oath 
of office, are clearly acts of misconduct and 
maladministsation. And, I take the rule ap- 
plicable to cases of impeachment to be. that 
that which is necessary to be proved, must 
be stated, with the circumstances of time 
and place. And generality is no objection, 
provided the allegations shew a breach of 
duty or law. I beg the attention of the 
court, while I examine the ilirst article of 
charge. There are three causes of com- 
plaint set forth in this article ; — Is*, That 
the Respondent undertook to act as Judge 
of a Probate Court holden illegally ; 2d, 
That while acting at such illegal court, he, 
by color of his office demanded and receiv- 
ed more fees than he was entitled to by law ; 
3d, That he refused, upon the request of a 
person paying him fees, to give a statement 
of the items. 

To the first division of the article the Res- 
pondent answers and says, that there is a 
statute of the commonwealth s\nthorizinc[ 
special Probate Coinrts to be holden in the 
county of Middlesex, and that he, in hold- 
ing the court rhemioned in this article, eon- 
formed to the provisions of that stfitiite. 
And he also intimates, that independent of 
the statute, a Court of Probate, being a 
court always open, was lejrally holden at the 
time mentioned in this article. To the sec- 
ond branch of this article the Respondent 
answers, in substance, that the fee bill pro- 
vides compensation for a part only of the 
services performed by him, and for those un- 
provided for he has charged a reasonable 
compensation. And that these charges are 
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hislificd not only by usage of I he Probate 
Couit in the county of Middlesex, but in the 
different counties in the Commonwealth. 
To the last part of this article he answers 
wiih a general denial cf the charge against 
him. 

The first part of the article may not, in it- 
self, contain sufficient matter to amount to 
misconduct or maladministration in office, 
but as its connection with the other part has 
an important bearing in the oase, it is thought 
proper to enquire whether the court was Ict 
gaily holden or not. The facts relating to 
that part of the subject are — That the court 
was holden at the office of the Respondent 
in Groton — l^ie register was not netified nor 
present — ^The administrator was neither the 
widow nor next of kin — The widow and next 
of kin, declined taking administration, and 
requested the person to be appointed, \0io in 
fact was appointed — No formal notice was 
(^iven that a special court was to be holden, 
but th« widow and next of kin were cither 
present at the court, or were previously ai>- 
prized, that a court would be holden that 
day for granting the administration. 

U|)on these facts we contend that the 
court was not holden according to law. The 
statute of March 7th, 1806, by which the 
Respondent assumes to establish the legality 
of his court, provides for holding probate 
courts for the county of Middlesex at fixed 
times and places ; and in the second section, 
there is the following provision: — ".That 
when the said times and places shall be 
found to interfere with the terms or sessions 
of other courts, or when the judge of said 
courts of probate, for the time being, shall 
be prevented by reason of sickness, inevitable 
casualty, or other cause, from holding the 
^ame, at the time prefixed therefor, or when 
it shall appear to him to be for the general 
henefir, or the interest of individuals, he 
shall be, and is hereby fully authorised and 
cm{X)wered, to appoint such other times and 
places for holding said courts as he shall 
deem expedient, by giving public notice 
thereof, or notifying all concerned." The 
ccmstitution directs, that the Legislature shall 
from time to time appoint fixed times or 
places for holding probate court ; and it is 
believed that in iJbeying the constitutional 
injunction, the Legislature did not coutem- 
]yU\r giving authority to have probate courts 
hoMen otherwise than at fixed times and 
plice*. Tlie fair interpretation of the sec- 
tion of the net whicn has been cited is, that 
iJie j'lJ^e of the probate court may, in cer- 
I lin sn*?cial cases, fix the times and places 
(if holding courts, by giving previous public 
nntico, or by giving notice to all persons who 
luiv have any concern in such court. This 
is ohvionsly a grunt of legislative power to 
jii:l^es ofprobate, and being an extrsordina- 
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ry grant, can by no rule of interprefation be 
enlarged beyond the clear and obvious mean- 
ing of the terms, taken in all their connex- 
ions, in which it is given. In order to estab- 
lish the legality of the court in question, it 
must appear that the time and place of hold- 
ing it were appointed by public notice, or by 
giving notice to all concerned. The evi- 
dence in the case negatives, both facts. — 
There is no pretence that public notice was 
given, and the only evidence of notice, at aH, 
is that the widow and next of kin were eith- 
er at the court, or had previously declined 
the administration, and requested that Tar- 
bell might be appointed. This is by no 
means evidence that any person was notified 
of the time and place that a special Couit 
would be holden. Again ; when adminis- 
tration is^about to be granted to some one, 
other than the widow or next of kin, who 
are all the persons concerned ? There is no 
one »vho has any stronger claim to the ad- 
ministration than anoilier. All stand upoa 
nn equal fooling. If one claims it, the oth- 
ers may object, and assign reasons against 
its being given him ; and Uie judge must di- 
cide the matter between them. In a case 
like the present, no notice could h'i given to 
all concerned, in any other manner than by 
making it public. The r<?gister was not no- 
tified of the time and place of holding the 
couit, norwas he present. Is the register 
cmcerned in the time and place of holding 
probate courts ? He is the recording officer 
of the court ; and is under oath to perform 
The duties of his office faithfully. Nay, 
more, he is also uuiJer bonds for the due ex- 
ecution of the duties of his office faithfully^ 
Nay, more, he is also under bonds for the 
due execution of the duties of his office. — 
How ran he record the doings of the court, 
when he is not present ? How can he re- 
cord, upon his oath, what he did not sec? 
Must he, under the most solemn sanetion. 
make public record of things whose truth he 
has no means of knoj^ing ? It is not so. — 
It cannot be. The register is a constituent 
part of the court, and I maintain, with con- 
fidence, thar no court could be lawfully hol- 
den without him. He is an officer provided 
for by the consiitntion ; and a statute of the 
commonwealth now in force enacts, that in 
Ciise of the death, sickness or necessary ab- 
sence of the regisf'er, the Judge of Probate 
mriy appoint some meet persttn to officate as 
register, being sworn, until the standing reg- 
ister shall he able to attend his dutv, or a 
new one be appointed. Courts of Probate 
have all the essential properties of the com- 
mon law courts of record. Their proceed- 
ings arc re.ccn'(]Q(}, and their records are pre- 
served, as piM vernal memorials of the tran- 
sac»ions before them. They would be con- 
clusive evi.lence of the matters therein 
«:o!rained, and no nvcrment against them 
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coiUd be susUiiied in a court of law. Ifthe 
principles here laid down be sound» the in- 
ference seems inevitable, that the Probate 
Court mentioned in the first article of charge 
was not holden according to law. But it is 
suggested, in the Respondent's answer, that 
Probate Courts may, for certain purposes, 
be considered as courts always open for the 
transaction of businesss. The ecclesiastic- 
al courts of England, which have jurisdic- 
tion of Probate matters, may have the pew- 1 
er claimed by the Respondent for our Pro- I 
bate Courts. It is true these courts have 
llie same ' general jurisdiction of Probate 
matters ; but their powecs and duties are de- 
jgned and limited by different rules. The 
courts of England are governed by usage ; 
ours by the constitution and statutes of the 
Commonwealth ; and whatever the law in 
this State might have been under the Provin- 
cial Government, since the adoption of the 
constitution, it is contended, that Probate 
Courts can be holden no otherwise, than at 
fixed times and places. . They are here new 
tribunals, originating in the constitAition, 
and having all their powers given by statute, 
in pursuance of constitutional injunction. 
If Probate Courts ace always open for the 
transaction of business, the constitutional 
provision for their being holdeu at fixed 
times and places is absurd. Let us test this 
doctrine. By the Respondent's rule, the 
standing law of the land provides that these 
courts are, at all times and places, open to 
suitors. The constitution directs, that pro- 
vision shall be made by the Legislature, for 
holding them at fixed tiroes and places. — 
One provision is inconsistent with the other, 
and which shall stand ? If any such law as 
the Respondent supposes, was ever in force, 
the adoption of the repugnant provisions of 
the constitution annulled it. From this 
view of the subject, I apprehend it is appar-'' 
ent, that the legality of the court mentioned 
in the first article can neither be defended 
by statute nor common law. 

The illegality of the court might or might 
not be misconduct in office, according to the 
intention of the judge holding it. If it 
was mere mistake, it would not amount to 
official misconduct ; but the effect of holding 
such courts seems to have been, to swell the 
amount of compensation to the judge. 

That part of the first article which accus- 
es the Respondent of taking illegal fees, 
will now be censidered. The facts proved 
in relation to this part of the subject, by the 
Probate records, the testimony of Abel Tar- 
bell and Isaac Fiskc the register, are, that 
Abel Tarbell was appointed administrator 
upon the estate of Nathaniel Lakin by the 
Respondent in the manner stated in the 
first article — that at the time administration 
Hvas granted, he received from the Respond- 
ent, a letter of adininistration, a warrant 4 



of appraisement, and an order of notice, 
for which he paid the Respondent $i,^t 
— that he called at the Retpondsnt's of- 
fice six or seven times afterwards, fee the 
purpose of transacting the busineu in rela- 
tion to the settlement of this estate, and 
paid the Respondent for bis services as 
Judge of Probate the further stun of |I3£,07 
and all these sums were afterwards allowed 
in his administration account by the Respon- 
dent — that for the papers first issued there 
would have been charged at a regular Pro- 
bate Court j3,60, and for the other services 
JI24,60. It is usual to charge the same fees, 
whether all the papers are made at the Pro- 
bate office or not. The judge tak^ copies 
of such papers as are issued at special courts, 
and delivers them to the register, to be re- 
corded. By a statute of this Commonwealth, 
establishing and regulating the fees of the 
several ofilc^rs, commonly called the fee- 
bill, it is declared, that for granting adminis* 
tration, where there is no litigation, the 
Judge of Probate shall receive fifly cents ; 
and in other cases, one dollar ; for a war- 
rant to appraise or divide estates, thirty 
cems. For writing a bond and letter of ad- 
ministration the register shall receive forty 
cents ; for writing a warrant to appraise the 
estate of a person deceased, twenty cents; 
for recording any matter, at the rate of 
twelve cents each page, and the same for a 
copy of any paper. And the same statute 
provides severe penalties rigainst any person 
who shall wilfully and corruptly demand 
and receive any greater fee or fees for any of 
the services mentioned in the act, than are 
therein allowed. We contend the fee -bill 
\.*ontains the rule by which file Respondent's 
compensation is to be measured. This is a 
fixed and known law, and the only rule we 
are under any necessity of applying to this 
part of the case. If there is any other rule, 
it is the duty of the Respondent to show it. 
Let us compare the facts in the case with 
the fee-bill, and see how the matter stands. 
Suppose the papers first issued to be equal 
to four pages — the legal charge for recording 
would be forty-eight cents. As there was 
no controversy, the judge could charge for 
granting administration fifty cents only, and 
for the warrant of appraisement, thirty cents. 
For the register, in addition to the fees for 
recording, forty cents for writing the bond 
and letter ; and for writing the tvnrrant of ap- 
praisement, twenty cents. AM these items 
together amount to $1,^^. The Respon- 
dent having taken $5,bS must stand convict- 
ed of a violation of law, unless he can 
show some other rule, besides tite fcc-hill, to 
regulate his fees. In examining this branch 
jof the subject, I wish to call the ntlention 
{of the Honorable Court particularly tj the 
; first papers issued, for which 5,58 were tak- 
en. Not that the character of this transae- 
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tion is materially different tVoin others, in ^ 
which the Respondent had concern, but 
solely, because 1 am more fully prepared to 
show its real character. The Respondent 
attempts to justify or excuse himself by 
showing that certain papers and services, 
for which no compensation is provided in 
the fee-bill, are necessary to be furnished 
aud performed at the time df grantini; ad- 
ministration, in order to the correct pro- 
ceedings of the court, and to enable the ad- 
ministrator understandingly to execute his 
trust. These are a memorial from the per- 
son claiming the administration,decreethere- 
on, notices and record. These, we appre- 
hend, are only parts of the same services 
for which compensation is allowed by the 
fee-bill. What is granting administration ? 
It can be no less than receiving the applica- 
tion of the person blairning it, passing a de- 
cree granting it, and directing the Register 
to make out the papers required by law. — 
What papers fire required by law ? A let- 
ter of administration, and a bond. The let- 
ter of administration may direct the admin- 
istrator to give notice, as well as to return an 
inventory. The petition to the judge and 
notices are papers which it is the right anc^ » 
duty of the party to furnish. They are 
merely formal papers, and almost any man 
could make them. But it appears by the 
evidence in the case that fees are charged 
for them whether they are obtained at the 
office or not. This is obviously an abuse. 
It seems to stand thus ; it is ordered by the 
Judge of Probate, that all applications for 
administration shall be made in writing ; 
and it is also ordered that the same fees 
shall be paid at the Probate Office, where 
the application is drawn by the party, as 
when it is made at the office ! Is this a 
practice to be justiied ? The copies of the 
papers taken at special courts are unneces- 
sary. If the register is absent, the judge 
should appoint one to act in his place, ac- 
cording to the provisions of the statute. — 
The conclusien from these principles, facts 
and circumstances, is that for certain servi- 
ces rendered by the Respondent, as judge of 
Probate, he demanded and received |I5,58 ; 
that by the fee^bill he could take for these 
services Jll,88 only ; and by a usage in the 
•ounty of Middlesex, apparently establish- 
ed by himself, he coitld take f 3,60 only. — 
So he has violated both the law and his own 
usage. I have not had time to compare tbe 
other items of fees in this article with the 
previsions of tiie fee-bill. I presiame they 
would be found to vary from them as much 
as those which have been compared. It ap- 
pears that he took jlS2,07 for such services 
as by his owii usage he should have perform- 
ed for jl24,60. 

The remaining part of the first article 
charges the Respondent with a direct viola- | 



tioD of a statute of the Commonwealth ; and 
the only question for the consideration of 
the eenrt, is whether the evidence is suffi- 
cient to make good the charge. According 
to my minutes, Tarbell swears that he de- 
manded of the Respondent, at the time he 
paid his fees, a statement of the items or 
particulars, and that the Respondent declin- 
ed giving it. It is true that upon cross ex- 
amination Jhe witness was less pesitive in 
his statement ; but in any view of^ his testi- 
mony, he asked for some account of the fees, 
and whatever it was, the Respondent refus- 
ed to give it. Now, I humbly submit, that 
a ease of misconduct and maladministration 
in office in the first article, is sufficiently 
charged and fully proved. Much of what 
has been said upon the first article, will ap- 
ply to several others ; and I shall treat those 
of^ the same class with much brevity. 

The second article, in seme particulars, is 
different from ihe first. The allegations in it 
are, that the Respondent, at an illegal court, 
appointed one Lemuel Parker guardian over 
three persons, and issued warrants to ap- 
praise the estates of the ward5, for which he 
demanded and received thirty two dollars 
and ten cents. The evidence produced in 
the case in behalf of the prosecution, proves 
all the allegations, except the amount of 
money received by the Respondent. It is 
doubtful whether the sani was {29,10, or 
126,10. The Respondent attempts to show 
by the testimony of John Walton and Wil- 
liam Buttrick, that part of the sum taken by 
him was for advice as an attorney. Thero 
is no evidence that advice was asked or de- 
sired by the guardian or his wards ; but the 
overseers of the poor of Pepperell consulted 
the Respondent, if any body did. Now I 
ask by what rule they could take legal advice 
at the expense of the guardian, or his wards, 
without the knowledge or consent of either 
of them. The whole transaction looks like 
a contrivance got up for the purpose of giv- 
ing a new colour to an old affair. I appre- 
hend the honourable Court will believe that 
the money taken was taken by the Respon- 
dent as judge of probate. If so, how does 
the matter stand ? It is admitted that no ex- 
press provision can be found in the fee-bill 
for services of this sort. There is a fee es- 
tablished for letters of guardianship in the 
case of minors, but not in case of spend- 
thrifts, nor persons non compotes mentis. It 
is doubtful whether the Respondent could le- 
gally demand any compensation for these 
services ; but, perhaps, by rules of analogy, 
he might have taken the same sum as is es- 
tablished bv law in the case of minors. At 
any rate, if he had so done, it could hardly 
have been considered criminal. Tlie fee 
allowed by law for appointing a guardian 
over a minor, is one dollar ; for a warrant 
of appraisement fifty cents, and for recording 
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it about eighteen cents. Therefore one dol- 
lar and sixty eight cents only could be legal- 
ly taken in that case. But it appears by the 
testimony of Fiske the register, that the 
sum oi'gldiQO is usually taken iu Middlesex 
at the probate office, fur services like those 
rendered by the Kespondent in this case. 
This sum being divided into three parts, 
would give ;gl6,60 for each letter of guardian- 
ship and warrant of. appraiseme;it. Then 
the matter appears to stand thus ; by law, 
he could take fur these services $5,04 — by 
usdge $19,80— and he actually took $i26,10 
or i£U,10. 

The allegations in the third article are all 
substantially proved. The Respondent, 
however, will probably contend that the ev- 
idence shows that part of the pionejF re- 
ceived by bim, was for professional advice. 
Upon I lie cross-examination of Benjamin 
Dix, he stated that while he was transacting 
the t)nsiness with the Respondent, as judge 
of probate, he told him that he had been sued 
Qt the court of common pleas in Boston ; 
and the Respondent aavised him, that unless 
he siiould procure some one to answer to the 
action, judgment would be rendered against 
him. It is utterly impossible, considering 
the sort ^f service, and the time of rendering 
it, to believe that either tlie Respondent or 
the witness expected, at the tinie, that it was 
to be paid for. I should suppose the witness 
was as competent to give such advice as the 
Respondent. The information given was 
no more than almost any person in the 
Conunonweaith could have given as well as 
he. Conclodin|[r then, as I must, that the 
allegations in this article are proved, it re- 
sults that the Respondent lias demanded and 
received fees which are neither justified by 
law nor usage. 

Unless the Court shall 5nd something in 
the evidence to satisfy them, that some part 
of the n)onev mentioned in the 4th and 5th 
articles was received by the Respondent for 
professional serviced, the allegations are fully 
proved. The evidence on which the Res- 
pondent must rely to satisfy the Court that 
the whole snms were not received as fees of 
oflfice, is of the same doubtful character as 
that offered upon the former articles— that 
A\ 'tile he uas acting as a judge, he could as- 
:>iime at once the character of a counsellor ; 
ind with equal facility charge from counsel- 
lor to judge. It is impossible to transact bu- 
siness with ajudge of probate without ask- 
ing him questions, and how easy it is for 
liim afterwards to say that he answered the 
questions cither in the capacity of judge or 
of attorney. The same conclusion results 
from an accurate view of the facts and cir- 
cumstances of these articles, as has been 
drawn trom the examhiatton of the preced- 
ing ones. The Hvc first articles are of the 
same general character ; and it is contended 



that fads constituting misconduct and mal- 
administration in office, are alleged and pro- 
ved in many, if not all of them. 

The sixth article, charges the Respon- 
dent with an offence, to use his own lan- 
guage, of great importance, and ef a most 
grave character. And the only question 
arising in relation to it is, whether it he sufli- 
ciently made 5at in proof. Jonathan Lor- 
ing testifies, that he, as the agent of Mary 
Trowbridge, applied to the Respondent 
when he was judge of probate, and accord- 
ing to the best of bis recollection, in Decem- 
ber, 1804, for his assistance in obtaining the 
assignment of the whole of a certain real es- 
tate, of which the said Mary, and his sister 
were seized as coparceners, to be made to 
the said Mary. The Respondent consented 
to give the assistance asktd^ but at the same 
time, said he should charge fees as ceuusl 
as well as judge. The Resdondent received 
a petition and appointed appraisers. The 
appraisers assigned the whole estate to the 
said Mary ; but no final decree of the judge 

I was passed upon the report of the appraisers. 
I A deed of conveyance was made which 
superseded the necessity of such decree. He 

.yiaid the Respondent $50 as fees for counsel, 

^nd the usual probate fees besides. It ap- 
pears by a reference to the papers in the 
probate office, that the application by Lor- 
ing in behalf of Mary Trowbridge, was made 
March 18th, 1805 ; and it also appears by 
the commission of the Respondent that he 
was appointed judge of probate Feb. 1st, 
1805. 

Has this evidence weight and character 
enough to maintain the accusation herein 
advanced against the Respondent ? The 
witness must be under a mbtake, either as to 
the time of making application to the Res- 
pondent, or in the fact that he was judge of 
|)robate. In which is the mistake most like- 
ly to be ? That an application, of the sort 
testified to by the witness was made, on the 
18t«i of March, 1805, is proved by testimony 
not to be contradicted. The recorded pa- 
pers of the probate office show all the sub- 
sequent proceedings to havte been such as 
the witness has stated. He swears that be 
presented the petition at the time of his first 
application, and that the Respondent then 
told him he should charge fees as counsel, 
as well as judge. It is obvious to any one, 
who has altended to the subject, that wimes- 
ses will narrate ancient facts with great ac- 
curacy, but when you require them to fix 
dates, tl>ey cannot avoid falling^ into errors. 
The witness is not positive as to the precise 
time, and that being a circumstance in 
which mistakes are so very likely to happen, 
his want of accurate recollection evinces no 
disregard to truth. But in the other facts^ 
to witj that the Respondent said he should 

{ charge fees as counsel as well as judge, and 
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tbat be did act in a JoubU capacity, and did r, mitted himself to be consulted, as an atior- 
receiva fees for services in both characters, ney, by the guardian, he coulrf not but fore- 
tie cannot be mistaken. If they are untrue, 
at is downright wickedness in the witness to 
state them. But there is no necessity for 



supposing wickedness . in the witness. All 
the collateral circumstances in the case con- 
tktttk the belief, that he has narrated ail the 
aoaterial facts correctly, and is mistaken only 
an fixing with precision the date. I see no- 
thing in the testimony of Benjamin Champ- 
ney which should impair the force of that of 
Lioring. Every thing both of them have 
stated, mav be true. There is no repugnance 
between them. Nor does the Respondent's 
case derive any more aid from the testimony 
of Oliver Prescolt. His recollection is very 
imperfect ; and his statements vague and un- 
certain; and upon an interpretation the 
most favorable to the Respondent, his testi- 
mony contradicts no part of that given by 
Xioring. ' The Court are not, without urgent 
necessity, to suppose any part of the evi- 
dence false. It is their duty to reconcile the 
testimony of tlie different witnesses, if it can 
be done. Upon the hypothesis that the Re- 
spondent is guilty of the offence imputed to 
him, all (he testimony is capable of reconcil- 
iation. JBut upon the supposition of his in- 
Boo^nce, it cannot be reconciM. 

The accuaiation in the seventh article, is 
proved in the manner and form therein stat- 
ed. Tiie question then would seem to be, 
does it contain an oifenee of misconduct or 
maladministration in office sufficiently char- 
ged. The Respondent is accused of giving 
advice, as an attorney, to a guardian, for a 
pecuniary reward $ and afterwards, of allow- 
ing, as judge of probate, an account of guar- 
dianship, in which the sums paid him for 
counsel were / items of charge. It is not 
known that there was any statute in ferce in 
this Commonwealth, at the time of this 
transaction, prohibiting such practices. It 
was an offence, if any, against the common 
law. The common law is a system of salu- 
tary rules, pervading free states, and protec- 
ting the sound morality of the whole com- 
munity. Its influence, though secret, is 
powerful and benign. It is the source of 
public and private confidence ; the guar- 
dian protector of general justice, and the 
wholesome preserver of the good order and 
ranquillity of the state. Its principles are 
ecorded in the understanding of every think- 
ig being ; and they cannot .be misunder- 
lood. One principle of this system, univer- 
ally recognized, is, that no person shall be 
idge in a case in which he has an i^jterest. 
Jnless it were so, all confidence in the ud- 
linistration of justice would, at once, be 
estroyed. Now let us examine the facts in 
his case, and see whether they do not show 
practice, which Is pregnant with incalcula- 
le nltcbief. When the Respondent per- ( 
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see, that he must, in all human probability, 
at the settlement of the guardian's account, 
be called upon, as judge, to decide upon the 
propriety and justice of his own charges. 
This was voluntarily putting himself in a 
situation to act as judge in a case in which 
he had an interest. Ft is the duty of the 
judge of probate in passing upon an account 
exhibited for allowance, to inquire into the 
fitness, propriety and justice of every item. 
Wheti there are items for money paid him 
for services rendered in another capacity, it 
is impossible, in the nature of things, for him 
as judge of probate, to say, that the services 
were unnecessary, or that the charges were 
unreasonably high. Tlie guardian has no 
motive of interest to object to the allowance 
of unreasonable charges. The judge is sup- 
posed by the law, to be the real protector of 
the ward's interest. But if he can make 
such charges as an attorney, as interest may 
suggest, and afterwards, under the same im- 
pulse, allow them a<} judge, it requires no un- 
common sagacity to see, that the guardian 
will also look a little to his private mterest, 
and inasmuch as he shall have been liberal 
to the judg« at the expense of his ward, the 
judge will be liberal to him at the expense 
of justice, as well as of his ward. I will not 
spend tinre in pursuing the inquiry any fur- 
ther. In whatever light this practice is con- 
sidered, it leads to the same result. It is 
against sound morality ; consequently a vio- 
lation of the common law of the land. 

The eighth, ninth, tenth and eleventh ar- 
ticles contain accusations of nearly tJie 
same character as the seventh ; and as far as 
the allegations are proved, they will require 
the same decision of the court. The evi- 
dence adduced in support of the eighth and 
eleventh articles, is believed to be sufficient 
to warrant a conviction. The account, in 
the hand writing of the Respondent, pro- 
dueed in relation to the eighth article, shews 
that the S2 were paid for assistance. The 
chart^c is that the money was received by 
the Respondent for advice and assistance. 
And, although the witness cannot say posi> 
tively for what service it was paid, yet his 
testimony, in connection with the account;, 
shows that it was received as in tiie article 
of accusation is alleged. I will not dwell 
upon the evidence applicable to the eleventli 
article, but only observe, that it appears ful- 
ly to support the charge. The evidence 
fails of making out any otTence in the ninth 
and tenth articles. 

I will now call the attention of the Hon- 
orable Court to the twelfth article. The 
matters set forth in this aiiicieare abundant- 
ly pioved, if the testimony of Alpheus 
Ware is to be credited. And what is there 
to impair the credit of his testimony ? For 
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aught that appears, he is a man of respeeta- 
bility of character. His manner of testify- 
ing evinces no want of intelligence or can- 
dor* It is said, there is a conflict in some 
material facts between his testimony, and 
that contained in the deposition of Nathan 
Grout. I do not so understand the evidence. 
It is true that Ware states some things 
which Grout does not ; and most of them, 
such as Grout could not know. In all the 
material occurrences happening in the 
presence of both of them, there is a most 
perfect concurrence in their testimony. But 
tt is also said that Ware has feelings of hos- 
tility towards the Respondent ; and that he 
has within a short period threatened to get 
him indicted. These circumstances being 
proved are to have all the weight to which 
they are entitled. And that in my view is 
very little. His feelings of resentment may 
have been excited by just cause. The Res- 
pondent might deserve to be indicted. The 
causes of ill will can never be shown to in- 
validate one's testimony. The effects only 
can be listened to. The evidence resulting I 
from the testimony of Ware then being 
unshaken and unimpaired, the accusation in 
this article is fully made out in proof. Then 
what is it ? What offence ? I will describe 
it ; and the court may give it a name. A 
judge of an honorable court of this Com* 
mon wealth, while sitting upon the seat of 
justice, stooped to listen to the private con- 
versation of persons within his hearing ; 
voluntarily offered his advice in a matter in 
controversy between them ; afterwards de-> 
manded pay for it ; left his seat, and follow- 
ed one of the parties down stairs,to persuade 
him to pay him jl5. After a fruitless effort 
to obtain payment of the one, he induced 
the othei to accompany him into a private 
room. Here, to overcome the objections 
urged against the payment, he fraudulently 
altered an account which had been settled 
and sworn to. This transaction shows such 
prostration of dignity, and such degradation 
of character, that I have no name to give it. 
And whatever name the court shall please to 
give it, one thing certainly must be true, that 
it can be nothing less than misconduct and 
maladministration in office. 

It is doubtful whether the charge in the 
thirteenth article is sufficiently proved. — 
The material allegations in the fourteenth 
and -fifteenth articles are proved or admitted. 
They are in principle no way distinguisha- 
ble from the seventh ; and what has been 
said in relation to that, will apply with the 
same force to these. I have now, Mr. Pres- 
ident, in discharging the duty assigned me, 
passed the several articles in review ; pre- 
sented a brief summary of the facts, and 
stated such general principles of law as I 
supposed to be applicable to the subject. I 
have purposely omitted many things which 



might well have been said ; I shall be kAf 
lowed by two of my learned associates, who 
after hearing what is to be said in behalf of 
the Respondent, will examine the subject 
more minutely, and supply such omisuons 
as I have made. 

Mr. WEBSTER said, with the leave of 
the Court and the Hon. Managers, he would 
ask a single question of one of the witness- 
es. Leave was granted, and Dr» OHmr 
PreseoU was called again to the stand. 

q. by Mr. WEBSTER. When dic^yoa 
first know of the Respondent's being retaan- ' 
ed as counsel for Mary Trowbridge ? 

A. My father died in Nov. 1804. Befixe 
that I knew of consultations between Lor- 
ing and the Respondent. I recollect tbs 
summer before my father's death being In 
the Respondent's office, where there wen 
two rooms. While I was in the outer nMMB, 
Loring came from the inner, in conipioj 
with the Respondent. Loring went awaj, 
and James Prescott then said Loring wants 
me to act about the division of the Trow< 
bridge estate. 

The Managers objected to any account of 
the conversation as given by the Respondent, 
when Loring was not present ; and the 
witness was dismissed. 

Mr. SHAW. I beg leave to cite the fol- 
lowing passage from 1st Coke's Inst. 868. b. 
'^ Extortion, in his proper sense, is a great 
misprision, by wresting, or unlawfully tak- 
ing* by any officer, by colour of his office, 
any money, or valuable thing, of or from any 
man, either that is not due^ or mere than is 
due, or before it be due." Lord Coke then 
cites the statute of Westminster Ist, Gh. S8. 
whereby it was pravided, that no officer of 
the king " should take any reward for dcnng 
of his office, but only that which the king 
alloweth him, upon pain that he shall ren- 
der double to the party, and be punished at 
the king's pleasure. And this was the an- 
cient common law, and was punishable by 
fnie and imprisonment ; but the statute ad- 
ded the aforesaid penalty." He then states, 
that, by colour of later statutes, permitting 
fees in certain cases, the king's officers did 
usually offend ; although (the former act yet 
being in force,) they could not lawfully take 
any thing, but where and so far as these lat- 
er statutes expressly allowed ; and he re- 
fers to the case of Shurley vs. Packer decid- 
ed in the Idth of James, and the statutes of 
£1 Hen. 8. cap. 5, and 19 Hen.7. cap. 8* He 
then concludes, *' of this crime it is said, 
that it is ue other than robbery ; and anoth- 
er saith. that it is more odious than robbery ; 
for robbery is appareat, and hath the (ace 
of a crime ; but extortion puts on the visure 
of virtue, for expedition of justice, and the 
like ; and it is ever accompanied with tlis 
grievous sin of perjury. But largely extor^ 
lion is taken for any oppression by extort 
power, or by colour or pretence of right *, 
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mnd so Littleton taketb it in this place. — 
Extorti9 is derived from the verb extorqueo,''* 

I would also cite from 4th Coke's Inst 
896| the case of Neale vs. Rowse, on an in- 
formation forextortion upon the st.2l Hen.t. 
** The point in question upon the inforraa- 
Cion was, if the probate be not written upon 
tbe testament itself, but upon the transcript 
ingrossed, whether the taking of a fee by 
the defendant for the inj^^rossing were with- 
in the said statute." It was decided, that 
such a fee ought not to be exacted, as such 
a construction would defeat the intent of 
the statute. It is our object to show, that 
where the statute has annexed a fee to a 
general duty, it is not for the officer to take 
several fees, for different parts of that duty. 
And I fiigrth^r beg leave to cite the case of 
the Kine vs. Loggen and another, 1 Strange 
TS. ^Ipdictment against defi^ndants for 
extortion, setting forth that the defendant, I>r. 
Lioggen, being Ohancellor, and the other de- 
fendant register of the bishop of Sar'im, 
did fpirc^ one Thomas Hollier, executor of 
the will of Mary Alston, to prove the said 
will in the said bishop's court, uH they keiU 
scUbani that the said will had before been 
proved in the prerogative court of Canter- 
bury, and by reason thereof they extorsive 
^Ttg^ani of the said Thomas HoUier 40 s. 
On not euilty pleaded there was a verdict 
for the king generally." The defendants 
moved in arrest of judgment. '* It was 
urged for Dr. L. that in this case he acted 
as a judge and therefore was not indictable 
for an errour of judgment. Sed per Parker 
C.J. In this case he did not act as a 
judge between party and party ; but was on- 
ly to determine whether he should have 
such fees or not ; and that rule extends on- 
ly to judges in courts of record, and not to 
ministerial officers, as was resolved in the 
ease of Ash by vs. White." 

Mr. WEBSTER. Does the learned gen- 
tleman mean to contend that the taking of 
lees in this case was not an official act ? 

Mr. SHAW. It was a ministerial and 
not a judicial act. Tie case I was reading 
goes on to say, " The exceptions to the in- 
dictment were many. 1. For that it only 
alleged that the defendants beni tciebant 
that the will had been proved before, Stc. 
whereas they should have shown that it ap- 
peared judicially before them." This ex- 
cation was overruled. 3. ^'For that the 
indictment had not alleged what was the just 
fee ; so non constat that the defendants were 
guilty of extortion. Sed per Parker, it mat- 
ters not whether 40s. was the usual fee for 
probate, since in this case the defendants had 
no title to anv fee at all," Uc, Sec. 

Mr. DUTTON. To the pouit that extor- 
tion is punishable at common law, I refer 
rhe Court to 2 RoHe's Rep. 26S, the case ef 
Snyitl? V. Mall. 



Mr. HOAR. In introducing our. remarks 
upon the facts, and the law which n^i^st sup- 
port the present impeachment, if it Is sup- 
ported at all, the Respondent and his coun- 
sel feel deeply impresed with the circum- 
stances undier which he is called here to an - 
swer, and occurrences which have taken 
place long previous to his trial. We hope 
that these circumstances and occurrences 
have not escaped the attention of this Hon- 
orable Court. It is a matter of public noto- 
riety, that as soon a;S these articles of im- 
peachment, containing two or three charges 
at least of a very eross nature, made by au- 
thority of the House of Representative.% 
were presented to this Court, they were put* 
lished in the newspapers throughout the 
country, and read and commented on by ev- 
ery person in the community. Perhaps this 
is not improper. It is perhaps an incident 
of which he has no right to complain. But 
it must tend by the effect produced on the 
public mind — by the discussion excited — the 
statements brought forward in relation to the 
case, and analagous cases, some of them 
having colour of truth, yet capable of a sat- 
isfactory explanation, and others totally 
groundless — the publications in the papers o( 
this town, going of course throughout the 
Commonwealth, in addition to the tireight of 
authority under which the charges were 
made, to produce an impression almost irre- 
sistible by evidence or by argument. [He 
reads from a Boston paper of Feb. 9th, the 
following paragraph, eopied from a Worces- 
ter paper. 

WoRcxsTXR, FEB 7. — We underttand that the 
expense of settling an estate in Middlesex couflty, 
exceeds by four times the amount of seuling an 
estate of the same value in Worcester county.] 

It is a well known provision of the bill of 
rights — of that instrument by which you are 
empowered to judge, and our client is re- 
quired to answer, that the party accused of 
any offence shall kave the ^ righ| to meet 
the witnesses against him, face to face," that 
he may have pn opportunity of explaining 
their testimony if he can, and of hav- 
ing all the evidence which is to produce an 
effect against bin), openly exhibited on oath. 
Yet in relation to the circumstances alluded 
to, what is the fact ? Are not statements 
made in presence of the judges, ^have they 
not heard conversations, the effect of which 
it is very difficult to counteract ? In a court 
of common law, if a juror had been so situ- 
ated it would be a supcient reason for his 
being withdrawn. 1 need not argue before 
this Honorable Court, that the party has a 
right to be judged solely on the evidsnce 
now produced on oath. It wiH be admitted — 
there is no queston as to the theory, bur the 
difficulty is in practice. It is when there are 
small chasms in the evidence to be filled up 
—when the proofs of a corrupt mtf ntiop af|^ 
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niitof a doubt,that tbtM stories, these popular 
impressions produce an effect. It is notorious 
that judgmeots have been rendered — verdicts 
have been given, founded on illegal evidence. 
i make these remarks confident of support 
from intelligent minds, who know the diffi- 
culty of laying their previous impressions 
out of the case. It is those men wbo know 
little why they draw certain conclusions, 
that will consider these circumstances of lit- 
tle consequence, but they who know the op- 
erations of their own minds and are in the 
habit of enquiring why it is that they come 
tc certain results, wilt best appreciate these 
remarks, and will feel the difficulties of the 
case. The Respondent does however ap- 
peal with confidence to each member of this 
honorable body, to examine the evidence of 
each charge and to lay out of it every thing 
that is not legally proved. He feels satisfi- 
ed that chasms will not be supplied, nor the 
judgment influenced by out of door ru- 
mours. If it is possible to give such a con- 
struction to the acts of the Respondent, as 
to make them consistent with purify and up- 
rightness of intention, you will make such 
construction, and he will be entitled tn ac- 
quittal. Suppose that any member of the 
court, taking the facts as proved, should 
think them rifht, and within the limits 
of law, and every other member should 
think them wrong ; I maintain that this cir- 
cumstance would show that the Respondent 
is entitled to acquittal from every member ; 
for the honorable member who thinks him 
correct^ must be either incapable of judging, 
or corrupt — or it is a case in which honora- 
ble men may differ. There would be evi- 
dence to the Court, furnished from their 
own body, that it is a case in which judicious 
and honest men may mistake the law, if it 
is a mistake, and therefore the presumption 
of a corrupt intention — the proof of guilt 
would fail. 

We shall agree with tlie Managers in ma- 
ny of the general principles which they have 
laid down-^that this Senate for example is a 
court, for the trial of all cases of impeach- 
ment and maladministration, and that the 
terms misconduct and maladministration are 
more extensive than almost any others. It 
is true that under these terms are included 
several crimes which have been enumerated, 
and proof of either would be sufficient to 
remove the Respondent from office. We 
maintairthowever that some crime must be 
alleged and proved, and that it must be of 
sufficient magnitude to justify a removal 
from office, or the Respondent must be ac- 
quitted. We cannot agree that the articles 
are to be taken |n the lump, and if the court 
thinks on the whole he ought to be removed, 
th^t he is to be convicted. If so. what is 
. the value oi" the provision of the bill of 
ights cited by my colleague, by which no 



subject is bound to answsr for any criine or 
offence *' until the same is fully and frfauily, 
substantially and formally described to him.*' 
If this clause authorizes one thine to be 
charged, and another to be proved, I do not 
know what the words mean — they might as 
well be out of the constitution as in lt*-^hey 
are wholly useless in practice. It hat been 
alleged not to be necessary te set forth def- 
initely and distinctly any crime or ofience 
for which the party would be liable to pun- 
ishment. What is the oath that this Hon- 
orable Court have prescribed to themselves? 
It is that they shall try the Respondent " ac- 
cording to law." What law? The oath 
means nothing, if it authorizes you to judge 
him according to what on the whole yoti 
think right. There must be a law iuipos^ 
ing a duty on the Respondent — requiriog 
the performance of certain acts, or en- 
joining on him to avoid certain acts, and it 
must be shown that he has violated tiiat law. 
Whether it be a requisition of the statute or 
the common law, if it be shown that he has 
intentionally, wilfully, and corruptly violated 
it, the offence is clearly and fully stated, and 
the charge if supported by proof is sufficient. 
But unless the facts to be proved are sub- 
stantially and formally alleged, and the 
proof corresponds, with the allegatkiDS, he 
is entitled to acquittal, or the provision of 
the constitution which has been cited, and 
every principle of every otlicr court of jus- 
tice will be disregarded and violated. If a 
different course may be adopted — if. it may 
be alleged that the Respondent has been 
I guiUy of misconduct, and some lactv stated 
which the majority of the court may think 
wrong, though no specific violation of tlie 
law is pointed out, it will amount to an ex 
post facto law, adopted by a single branch 
of the Legislature. But I do not fear that 
absurdities like these will be supported by 
this court. I believe that the principles 
which I have stated are perfectly defensible, 
and will be recognized by the court. If the ar- 
ticle itself, taken as it stands, charges no crime, 
that alone is a sufficient ground for acquit- 
tal, and if a crime has been sufficiently al- 
leged, and the proof fails, it is another 
S^round of acquittal, but not clearer than the 
first. 

I will cow ask the attention of the Hon- 
orable Court, for a short time, to the arti-* 
cles separately, in their order, and to the 
ficts proved. I shall also, as I proceed, 
glance slightly at ihe prmciples of law ap- 
plicable to the several articles. The first ar- 
ticle alleges that the Respondent has been 
&;uilty of misconduct and maladministration 
in office in attempting to hold an illegal 
court. I have felt, I confess a degree of dis- 
appointment in bein^ called upon to make 
.my defence at all to this charge. It may be 
iihat I shall be disappointed again — that your 
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Honours mny think tbis chaise important. 
As the Managers have made it the subject 
of an arjiment, it may not be proper to pass 
it over without remark, though my own im- 
pi'ession is, that no one can undertake to 
support the position of a wilful and corrupt 
▼iolation of the law in holding these courts, 
and that it does not require any argument to 
juitify the course that has been pursued by 
the Respondent. It is proved and admitted 
that be held the court at the place and time 
mentioned, and that the day mentioned is 
not a day named in the statute for holding 
the probate courts for the county of Middle- 
sex. I will call the attention of the court to 
the statute of Mar. 7th, 1806, which has been 
read and commented on by the Managers. 
Sec. 1. enacts that the court of probate for 
the county of Middlesex shall be holden at 
the several times and places mentioned ; and 
Sec. 2. enacts among other thing':, that 
" when it shall appear to him [the judge] to 
be for the general benefit, or the, interest of 
individuals, he shall be, and is hereby fully 
authorized and empowered to appoint such 
other times or places for holding such 
eourts as he shall deem expedient, by js;iving 
public notiee thereof, or notifying all ron- 
cemt^.'' I do not know any language to 
illustrate tliis statute, if it does not mean 
that when a party applies, and the jndge 
shall think from his statement, that it will 
be for his interest, and that of all concerned, 
to hold a special court, he has a right to hold 
such eourt, giving the notice required by the 
law. If it does not mean this, I know not 
what it does mean. The Hon. Managers 
say that the law has not been complied with 
bcNcause the register did not attend, and was 
not notified, and that as a party concerned, 
he ought to have been notified. This is a 
pew definition of the word parly, and if the 
register is a party, I suppose the judge is a 
party. The manifest intention of the statute 
was that all persons interested in the estate 
should be notified. If this was done, all that 
is required was done. What are the facts 
proved ? The witness for the government 
states, not only that the widow and next of 
kin were notified, but tiiat the court was 
holden at the time and place mentioned at 
their request Aind that they attended. As 
far as respects this point, there is an end of 
the question. It would be a waste of time 
to arc;ue further that the jud^e is always enti- 
tled to hold a special court tvhen all concern- 
ed are notified, if he thinks it for the inter- 
est oCthe parties, and of this he alone is to 
judge. My associates will probably consid- 
er the question more at large, whether it is 
necessary for the register to be preseut, to 
coustitute a court. I will merely ask if 
when a judge of the supreme court pro- 
nounces a judgment, certifies pnpers, and 
sends them to a distant county to be record- 
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ed he is violating his^ duty — if when the 
judge dismisses the clerk for a day as some- 
times happens, what is there adjudicated, is 
done coram non judice, and therefore void. 
I do not mean to go into this subject, but I 
will ask the attention of the court to one re- 
mark. It was admitted by one at least of the 
Manac:ers, when we were endeavouring to 
introduce evidence of usage in other coun- 
ties, that if it was shown that there had 
been a usage in the same county it w^s ad- 
missible as evidence. It happens that we 
have evidence of the practice of the pre- 
ceding judge of holding special probate 
courts, by notifying the parties concerned, 
and without the presence of the register. 
This was before the statute that expressly 
authorizes the practice, and yet no com- 
plaint was ever made. Th^ predecessor of 
the Respondent held the office almost from 
the revolution. All the provisions of the old 
statutes are affirmative. They have no 
negative clauses. The courts shall have cer- 
tain fixed days, is the language of the old stat- 
utes, of the constitution,and of oneor two laws 
passed since the adoption of the constitutior. 
If the understanding of the constitution were, 
that there shou44~be courts on no other days, 
this statute' is unconstitutional when it pro- 
vides that there may be other days. It 
would be remarkable if this court should ad- 
iudge that to be a wilful violation of the 
law and of the constitution, which is. in con* 
formiiv with the construction ^hich this 
body, fitting as a legislature, has put upon 
the same words in the constitution. It is 
manifest to my view that this construction 
of the constitution and of the law is correct ; 
although there may be arguments which 
might be used among your Honors, sitting in 
another capacity, in favor of their sitting on- 
ly on fixed days, and at certain places ; but 
until the legislature shall provide that the 
courts shall be exclusively so holden, it is of 
the last importance to the Respondent that 
your Honours should not think he has been 
guilty of corrupt and wilful misconduct, 
when he acted accordirijEj to the express 
words of the statute, and the understanding 
.)( every person who shall examine it. If 
bis construction of this statute is not only 
wrong but so plainly wrong as to be proof of 
a corrupt intent, there is an end of the de- 
fence. The argument of the managers is In 
that case undoubtedly good that the fees 
wcrp unlawfully taken. 

There is another, and an insulated charge 
coM'ained in this artitjie — that the Respon- 
deji» refused to deliver to the administrator 
an ;>ccount of tlve items of the fees paid by 
him. I did suppose wljen I heard the evi- 
dence in support of this charge that the 
ciiarge would be relinquished, and we should 
hear no more about it. When the question 
was asked the witness, did you you ask the 
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judge to give you a specification of the 
items he said that he did. But on the cross 
examination when the only proper question 
ivas put to him, will yoQ state what was the 
question you put to the jud^e ? The . wit- 
ness answered, ** I eannot say whether I 
asked him for a receipt, or for a voucher — I 
cannot recollect.'^ When enquired of if he 
asked for a specification, he said yes, believ- 
ing undoubtedly that a specification of 
items ^nd a receipt were the same thing. — 
He did undoubtedly ask for a receipt he- 
cause he wanted a voucher and the judge 
told him that it was not necessary, for the 
sum paid would be allowed in his accotmt 
without it. But when questioned more par- 
ticularly if he asked for a specification of 
items, or used any language of that precise 
import, he cannot say that he did, yet the 
Managers ask you to say on your oaths that 
he did, and to depend on this testimony for 
the proof of it. I fear I have trespassed 
too long in taking so much time on this 
charge. The remaining charge in the first 
article is that the Respondent received oth- 
er and greater fees ihan he was by law al- 
lowed to receive. We state first that there 
is no crime charged in the article in relation 
to this item — nothing charged in such terms 
that the Respondent is bound by law to 
meet it. I do not say that the Managers are 
holdcn to the strict technical forms of an in- 
dictment, but if there be any rule, it is, that 
^vbatever is necessary to be proved, must 
be alleged. Circumstanoes which are mere 
matter of form we do not insist on — but we do 
say, that in this and in all the other articles, 
whatever is necessary to be proved is neces- 
sary to be stated in the impeachment. As 
to the Managers I know they had a great 
diflScuJty to contend with. They were un- 
der the same embarrassments that the Re- 
spondent's counsel are — they could not state 
what the legal fees were. After the lumin- 
ous statements of two or three of the Man- 
agers, if the court have understood what 
tliey consider the legal fees in the case, they 
have been more fortunate than I have. I 
have listened with great attention, and beg- 
ged for an explanation, yet remain ignorant 
of their views respecting the law. Will 
you convict the Respondent, not only of 
having broken the law, hut of having wil- 
fully and corruptly disregarded it, when no 
one can tell what the law is ? I do hold 
that until intdligent and learned men can 
sit down and frame articles in the common 
form, showing what the'legal fees are, and 
in wha<. respects the law has been departed 
from, this Honorable Court will not condemn 
the Respondent for having wilfully and cor- 
ruptly transgressed this law. I am satisfied 
that I should be perfectly safe in leaving 
this question here, without going in*o a 
more minute consideration of the facts. — 



Suppose the sums paid to be the lar|^est, and 
the services rendered the smalles^ if tkoK 
rules be observed the Respondent V perfect' 
ly safe. But he chooses to sbow not .oidf 
that he is legally innocent, but that he has 
not done wrong in a moral point of view- 
he wishes to guard his reputation as well it 
his office, and the former not less anuomlj 
than the latter. The fee-bill provides for 
certain services, but both before and sines 
the passing of the stattite certain other ser- 
vices equally onerous, have been imposed \ 
upon the judge, for which no fee ha^ bete 
by law provided. Fer a letter of adminis- 
tration, administration bond, recording, lu. 
the fee-bill makes a provision. No one has 
a right to go 6eyond this positive provision. 
The statute in making provision for certain 
services does not say tnat the judge shfll 
have no compensation for other services.— 
There having been other services rendered 
before the passing of this statute, and fees 
having been received for them before, and 
nothing said of those services in the fee-bill, 
the fees stand precisely on the same footing 
as they did before. We say it is ripht, 
proper, and honest to take for these services 
a fair and equitable compensation, r Facts 
might be supposed of extravagant faw ^be- 
ing demanded for these extra servieea^mkh 
would show corruption in the judge. But 
we are prepared to show that no such fticts 
have been proved in this case, l^e Man- 
agers say that no fees can be taken for ser- 
vices not named in the fee-bill. They 
stand on this ground. Let us examine this 
doctrine. We will take any of these cases. 
Take for example, the second article which 
relates to a case of guardianship. In rela- 
tion to guardians to minors provision is 
made by the statute ; but before the statute 
was passed, there was a process for granting 
guardianship over spendthrifts — forms were 
to be gone through — notice was to be given to 
the selectmen — an inquisition was to be tak- 
en — the papers are generally prepared by 
tlie judge or some person in the probate of- 
fice — the papers required by the statute are 
numerous. When a man is charged with 
wanting intellect to take care of his proper- 
ty or with being so idle as to require being 
put under guardianship, and^deprived of 
some of the rights of a citizen, an investi- 
gation is to be had and labour performed. 
I agree with the Honorable Managers that 
there is a jurisdiction given to the judge of 
probate that is exceedingly important — 
there is none which has a more important 
jurisdiction except that which goes to the 
life of the individual — it has the power of 
declaring a man so far degraded and debas- 
ed as to require that the power shall be ta- 
ken from him of managing his own estate. 
Now it is difficult to suppose any reason- 
why T/hen the Legislature have providedi 
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that for certain services cert^in fees shall be 
taken, and have required that certain other 
services of this important nature shall be 
^performed for which no fee is provided, it is 
not lawful to take a fee for the service so 
required, bearing a proportion to the fees 
which are provided. But it is said that no 
fees are to be taken except those enumerat- 
ed in the fee-bill. Is the law so ? or is it 
so clearly so that having taken such fees is 
evidence of corruption ? The question to 
be decided by this court is whether taking 
these fees b evidence of corruption, though 
we do not quit the ground that the taking of 
them is strictly legal. If the taking of such 
fees is prohibited to this Respondent, it is 
prohibited to all the officers mentioned in 
this statute. Let me ask your attention to 
some other officers. Justices of the peace for 
example are entitled to receive seventeen 
cents for the acknowledgment of a deed. 
Suppose a person who is confined by sickness 
has occasion to make an acknowledgment 
of a deed, and a magistrate is sent for to a 
distance of five or ten miles, and he takes a 
reasonable compensation for his time and la- 
bour. There is nothing in the fee-bill to 
authorise such compensation, and by the 
dootrLts set up, if he takes it, he not only 
takes what he has no right to take, but does 
an act which proves him corrupt and sub- 
jects him to impeachment and removal fiom 
office. If I thought this corruption, I should 
be afraid to say it. I should bo afraid that 
many of those whom I very much respect 
would think I was using language very un- 
suitable if I were to tell them that in every 
instance in which they had taken fees of 
this description, they had been guilty of 
wilful and corrupt misconduct, and malad- 
ministratkm in office. I can hardly bring 
lay mind to argue on this subject. Suppose 
the case in which parties agree that a depo- 
sition shall be taken by a certain magistrate 
— ^he is required to go a distance of 5 or 10 
miles to meet the deponent. It is the duty 
of the magistrate to go and perform the 
service, and it is no violation of moral right 
to take a fair and equitable compensation. 
I appeal to your Honors knowledge of coni- 
moR transactions, whether this is not often 
done, and to your common sense whether it 
is net right. Take the case of a sheriff, in- 
to whose hands a writ is put requiring him 
to attach goods in a store. He is put to ex- 
pense in removing the goods* and on the 
writ the expenses are charged as fees. No 
provision is made for this in the fee>bill. — 
Yet gentlemen say that . though some- 
times sheriffs render services for a very 
small compensation, yet for others they get a 
good compensation, and on the whole they 
choose to take the office. But charges of 
this description are every day anade and 
sanctioned by the courts. It is the settled 



practice of our courts, and every lawyer 
knows it and conforms to it. Mr. President, 
is corruption universal in this Cominon- 
weahh ? Have we no such thing as purity in 
the administration of our laws ? If it be true 
that taking fees not provided for in the fee- 
bill furnishes evidence of corruption, if the 
Managers are right in their position, it will 
bring us to a conclusion not very palatable 
to the magistrates in this State, ifet this is 
the principle on which my client is to be 
convicted. I cannot but be confident that 
the point urged by the Managers is one 
which will not be received ^vith approbation 
by any member of the Court. I maintain 
not merely that it is not evidence of corrup- 
tion, but that it is strictly legal and right, to 
take a fair and reasonable compensation, ex- 
cept in the case where the compensation is 
provided in the statute. Where provision is 
made, to exceed the fee provided is undoubt- 
edly punisiiable. The register for the coun- 
ty of Middlesex when on the stand said that 
he could not distinguish, in the items which 
make the charge of three dollars and fiftv 
cents far granting administration, those 
which are allowed by the law, from tliose 
which are not. He found the practice in the 
office when he came into it, of charging that 
sum. Neither the witness nor his predeces- 
sor in office are in fault for this. It is the 
fault of the law, and when your Honours in 
another capacity will render the law more 
clear, there will be reason, not only for my 
client, but for the county, to rejoice. 

But it will be argued that there is a usage 
in Middlesex, to take for granting adminis- 
tration, not five dollars and fifty eight cents, 
which the JR.espondent is charged in this ar- 
ticle with taking, but three dollars and sixty 
cents. The Respondent and his counsel de- 
signed to show what was the usage in other 
counties. This purpose was resisted by the 
Managers, and successfully. The Respond- 
ent was not permitted to show as he might 
have done, that in all the counties of the 
Commonwealth the same course was pursu- 
ed — not that precisely the same papers were 
used or the same amount of fees charged, 
but that in some counties a considerably 
larg:er sum is taken, and in others a consid- 
erably less. The Managers having proved 
the usage in Middlesex, furnishing the only 
pretext for criminality, opposed the proof of 
usage in other connties by way of defence. 
One or two of the Managers admitted, that 
if a usage in Middlesex under any other 
judge, similar to that adopted by the Res- 
pondent, could be proved, it might furnish a 
presumption to rebut the supposition of coi- 
ruption. In consequence of this intimation 
we produced the testimony of Dr. Prescott 
to prove a similar practice under the admin* 
istration of his father, the preceding judge 
of probate, of hoisting special courts, and of 
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charglDgtomething extra for the extra ser- 
VieeB. This evidence of tisRge does not 
seem to be more satisfactory to the Manag- 
ers than the usage of other courts. No per- 
son ever suspected the late judge of probate 
of being a dishonest man. If there was 
ever a person in that county who went off 
the stage witli the reputation of incorrupti- 
ble integrity, and with the public gratitude, 
it was he. Yet his successor in office is 
charged with acting corruptly for following 
precisely the same course of practice which 
he adopted. 

If the ground that any excess above what 
is allowed in the fee-bill is a violation of the 
law, is abandoned, the course of the Manag- 
ers must be to contend that the excess above 
that sum is so great as to show that the Re- 
spondent acted with a corrupt intent. The 
question to be tried is not whether he took 
mere than a reasonable compensation, but 
whether he took such an excess as to prove 
a corrupt intent. In this case he took as a 
fee for all the services in granting adminis- 
tiatien, five dollars and sixty eight cents — 
not two dolKas more than they maintain 
would have been the proper sum. Before 
condemning him for this extra charge of 
fees, it is proper to consider the extra trouble 
to which he was subjected. He was oblig- 
ed not only to leave his ordinary business, 
and to perform the labour usually perform- 
ed by the Register, but to prepare duplicate 
papers, that the proceedings might be duly 
recorded. It \s said that this was an unnec- 
essary labour, because the original papers 
might be retairfed until they were recorded. 
To what beneficial purpose would the ad- 
ministration be granted, and the papers 
made at a special court, if they were to be 
retained in the possession of the judge until 
tiie next stated probate court, or until they 
could be recorded ? The practice of mak- 
ing an extra oharge for the extra trouble of 
transacting business at these special probate 
courts has not only been proved to be con- 
formable with the usage of the county un- 
der the administration of rtie preceding 
judge, but if it is fully examined, I am sat- 
isfied that ft will be proved to be right and 
reasonable. Or at least I may ask, if it is 
not righx, is it so glaringly wrong as to fur- 
nish evidence of wilful and corrupt miscon- 
duct? The sum taken for extra trouble 
was one dollar and ninety eight cents. It 
was a very moderate compensation for the 
trouble, and it has been proved that it was 
the practice of the Respondent to avoid 
holding such courts as Biuch as possible, 
and to require suitors to go to the regular 
probate courts, notwithstanding the extra 
compensation which he demanded when he 
held such courts. At the five other special 
<^ourts, stated in the other articles to have 
been holden, the excess beyond the common 



TRIAL OF JUDGE FRESCOTT. 



I 



fees for extra trouble, is in no instance 
greater, if so great as in the first. 3ut if 
the receipt of five dollars fifty eight cmts, 
for granting administration, under the cir- 
cumstances' stated in the first article, be evi- 
dence of a corrupt intent, your Honors have 
it, and may have it in abundance. It is a 
course which the Respondent has uniform- 
ly pursued, and will continue tm pursue, na- 
til he learns that it is wrong. 

The usual hour of adjournment having 
arrived, on motion of Mr. Pickman it was 
ordered that when the Court adjourn, it ad- 
journ to Monday at 10 o'clock. 

On motion of Mr. Yarnum, the Senate 
adjourned. 

IN SENATE. 

MOKDAT, APRII. S3. 

COURT OF IMPEACHMEMT. 

Mr. Hunnewell on the part of the Senate, 
and Mr. J. Russell on the part of the House 
of Representatives, delivered the usual mes- 
sages between the two Houses. 

The Court was opened at 10 minutes past 
10 o'clock. 

Mr. HOAR proceeded in his argument : 

Mr. President, I should be ungrateAi) for 
the indulgence shown me by this honorable 
Court on Saturday, if I did not endeavour 
to occupy as little time as is consiMent !irith 
the duty I owe to my client. Tht C<^rt 
will however recollect that here are fifteen 
trials in one, and it will be impossible for 
me, without neglecting some of them, to be 
as colcise as I should desire, both on my 
own account and out of regard to this hon- 
orable Court. 

In the second article, to whic^ I now call 
your Honors' attention, the Respondent is 
charged with having granted on the 20th 
day of June, 1818, at his office in GrotoD, 
and not at any probate court, letters of guar- 
dianship over three persons, one of them a 
spendthrift and the two others, non compoUs 
mentis, and with having taken other and 
greater fees than are by law allowed there- 
for, viz. $32,10. With regard to that part 
of the cliarge which relates to holding spe- 
cial courts, I have already observed, that the 
prindples applicable to the first article wiU 
apply to the four succeeding articles. I have 
submitted all my ) emarks on that subject I 
said then, that I should not attempt to an- 
swer to all points raised by the Hon. Manag- 
ers, except in a general manner, and that I 
should leave the rest for my Hon. Colleagues 
who are to follow me. It is urged by the 
Hon. Managers that if the court be illegal, 
taking any fee, even a single cent, is illegal. 
It is true, if holding thjB court was illegal, 
and so plainly illegal as to show a corrupt 
misconstruction of the law, taking any fee 
whatever was ill gal and corrupt. But we 
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nf it U necessary that the Respondent 
siioald be charged with a specific offence, 
that is, it must be stated (for it roust be prov- 
M,) that the law allows a certain sum, and 
tliat the Respondent has taken a certain 
other sum, more than the law allows. It is 
not so Mated in these articles, and could 
not be ; for the fee-bill provides no compen- 
sation for issuing letters of guardianship, 
while another statute imposes it as a duty on 
the Respondent to grant them. The first 
point of the Hon. Managers is, that although 
he is bound to perform the service, yet he 
has no right to charge a fee, for that the law 
intended that he should perform some servi- 
ces without any compensation. I should 
like to know the reason on which such a law 
is grounded. I mentioned some cases on 
Saturday, in which services are to be per- 
formed, but no compensation is provided by 
the statute. In regard ta ojae case which I 
then mentioned, that of justices of the peace 
travelling to take depositions, I find provis- 
ion if made for their compensation. I 
might mention several cases, however, 
where no provision is made for the compen- 
sation of services reqnired to be performed ; 
such are some of the services of Justices of 
the qupnuD, in relation to the liberation of 
poor debtors from prison ; yet these services 
have been constantly performed, and fees 
havej»een^8 constantly received for them. 
NotOiily^o officers construe the fee-bill in 
the same manner as the Respondent bus 
done, but as I observed, there are numerous 
instances in which the Supreme Court al- 
low a compensation to officers for services 
not provided for in the fee-bill. In cases 
where it was intended that fees should not 
be taken, the Legislature have said so. — 
Now all provision for the fees of the judge 
of probate being positive, that is, that cer- 
tain fees shall be allowed in certain cases, 
how is it that this strained construction 
should be contended for ? I cannot per- 
ceive the force of the reasoning. Just 
glancing at the fee-bill, I observe the follow- 
ing prohibition in the part respecting the 
register*sfees;— ** And no fee shall be de- 
manded by the register of probate, for tak- 
ing from the files in his office, or transport- 
ing to the place of the sitting of the pupate 
court, such papers as are necessary in the 
settlement of any estate or account in the 
said Court." Now if a similar provision 
that the register should take stated fees for 
stated services excluded his right to take any 
fees for other services not stated ; if thiscon- 
tained by its own vigor enough to subject the 
register to impeachment for taking such fees ; 
then I would ask, what was the neces^iy 
for this express prohibitoiy clause ? So un- 
der the allowance to parties and witnesses 
there are prohibitory clauses ; — ^** no allow- 
ance shall be made for travel, to or from the 
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i clerk's office to take out a writ," ke. "^16 
plaintiff shall be allowed for more than 
three day's attendance, when the defendant 
is defaulted, unless" kc. Thus in cases 
where it was very likely that improper fees 
might be takep, the Legislature have pro- 
hibited it expressly. How natural is it to 
suppose that in th4 same statute, it would al- 
so have made prohibitiens as to the sub- 
ject of these articles, if it intended that no 
charge should be made, but for the services 
there named ? It cannot be "that the Hon. 
Court will draw the conclusion that my cli- 
ent, in giving the same construction to this 
statute as others have done, has been guil- 
ty of misconduct and maladministration in 
office. It cannot be that they will say the 
statute is so clear, as to prove that he has 
not only charged illegal fees, but that he has 
done it so wilfully as to make his heart cor- 
rupt. One of the Hon. Managers seemed 
to imply that the Respondent might by anal- 
ogy have taken some fees ; that for granting 
letters of guardianship over spendthrifts or 
persons non compotes mtntis, he might take 
fees equal to those allowed in the analogous 
case of appointing guardians over minors. 
This is a virtual abindonment of their whole 
ground, in relation to the five first articles, 
l^ere is no correct principle by which the 
Respondent can be held to have violated 
any law in receiving the fees which he did. 
The Hon. Manager said it may be that by 
analogy he mig)it have taken some fees, but 
that he has far exceeded what the analogy 
would justify. I do not understand analogy 
in any other manner, except that for like 
services the Respondent should charge like 
compensation. Now compare the process 
of appointing a guardian over a spendthrift 
or person non compos mentis, with that of 
appointing a guardian over a minor ; com- 
pare the papers and the services in each case, 
and then see what becomes of the Hon. 
Manager's conclusion from analogy. The 
labour in the one case and in the other is as 
ten ttfone at least. A minor either presents 
evidence of preference of one person to be 
appointed guardian, or he designates tlie 
guardian, and the letter of guaidianship is 
granted There is no disgrace, no ^igma 
affixed to a minor in bein^ put under a guar- 
dian. It is not so wiih a spendthrift. There 
is every reason why the judge of probate 
should receive compensation for granting 
letters of guardianship over spendthrifts. It 
is one of thPMnost laborious and most ardu- 
ous duties which he has to perform. Nu* 
merous papers are requ red. He must issut* 
a warrant for an inquisition; upon tl)is there 
must be a return ; then follows a strict inves- 
tigation into the facts ; and all this before 
the letter of guardianship is granted ; so that - 
I am far from exceeding the bounds of truth 
in saying ^b-^ the companiive labonr in the 
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n BuMha ReipoQdenI withe* ta d«reiidli> 
' conduct in a inotal poini of view, «ad tMn- 
I r<iie I would £0 inio the con aide ration ofllw 

hen. According to iha evidenca tbcB o& 
I' the part of the Commonwealth, the moil 
I lee aian oidinarjCoarlfortheH threa bi- 
ll let; of guardianship would havebeen flt^. 
ji Bill this was at a special Court, when no t»g- 
' isu( was ptesem. It was MOMsar; there- 
I fore,or at ieaitinsuch C3M* II i> utual, ta 
I mka aduplieate copy of the papen id oidcf 
I th;it they tnaj be recetded. The Beipott- 

(lent was obliged either to act aa reeUUf 
'I liinisetr, or lo pcocute a aubsiitute. F^wif 
I iiin, three, or foui dollais kectipaid (or thia 

pxirti wriring il would leave but five or lii 
' ttollarsor ihe whole rxceis for counielfMi, 
' ajKl Mr. Parkur stales that three or fow dot 

i.'irs were paid lo an assistant for extra writ- 
I \ns, and whether this was part of the SXSor 

iiot, he does not know. Wehaie* rightiv 
' a^^unie that it was. At any rale ih* wit- 

iitss wt>uld luil have b«en very I'lkelj ID tat- 
,! get it, if he had paid three dollan more 

I th:in the twenty-nine. TJiilesiitia improp- 
ci ihen for a judge of Probate loaciaacoua- 
Eicl in apy case, the Respondent bai dose 

[ iinthlng inipropir in ibit. Your Honors 
,i linowthat someof thentoit respectaUainea 

', in this Com man wealth, some of iU molt 
,j Jiiiinguislied citizens, have been judge* of 

I I |i^ibat«, and have still continued .their pro- 
I ' fessional practice, and given advicq^to ncr; 

' fi(^r«nn who applied for it. I never heard 
that their reputation suffered for so doii^ 
Tlieie is no reason why it should ; for they 
had as good a right in give such advice, as 
to advise them how to cultivate their farnif- 
The Respondent has dona no inora thvi 
tiiey havedone; and it is impouibia thai 
rhi^ ease should in any way cooi:ern his.ol^ 
fic'r^l conduct. 

I am not aware that tliete is any thiog 
cUargedinlhethiid article, which varies il 
niaierially in principle from ihedrit. Aalo 
the qnestio'n of the ilkgaliiy of tlte Coon 
<he facts are preusely as they were befne. 
It is proved, that Ihe (l^otirt was holden on a 
day not fixed by the statute. If il waa it- 
it'lfiil therefore in the lirsIitistaRCB it wat in 
iliis also ; and if on ihe contrary it ir«* k- 
^a1 in (he one case, it was so in Ihe alber. 
It is proved that in Ihis case alio a letter of 
istraiion was granted, and the aaote 
iken fur it within a few cents as in the 

., .^se. Noihiiig can be said ondiis 

had been giao—I ask ihe attention of the [i poini deserving any attention which has not 
Hon. Court 10 the pilnciple. Tile proof I |,een already said on the same point ' '- 



two cases is mote than ten to lae. In our 
GOlnmon law courts a minoi who becomes a 
party to an action has a guarilian appointed 
by the Court to defend or prosecute his 
right. His eouusel is natned, or any other 
person on the spot who h^pens tu be will- 
ing and able to undertake the charge. It is 
a business whicli does nul occupy two luin- 
ules. And it is much tlie same with lite ap- 
poiiument of guardians tu minors iu the 
probate court. 

Now what are the facts proved in this 
case ? For the proof sesins to be at insuffi- I 
cieni as the allegalion. No letter of guar- 1 
dianship is produced, or any other paper 
necessary in the case; but tlie witness states, 
that he did apply 10 the Respondent some-' 
lime in the month of May or June, that he 
infortned him (hat a ]e)(acy had been left by 
her father to Jt^n F. Shepherd's wife^that 
this Shepherd and his two sons were lead- 
ing irregular lives, and squandering Ihe es- i 
taie — that he ihen asked the Respi.ndeni 
what was to be done — that he considered 
the case and advised the appointment of a ' 
guardian, and that in pursuance of this ad- 
vice ■ guardian was afterwacils appointed to 
each of ihesc persons. Tiial as for the sum 
paid he look no receipt, and cannut say ^ 
whether it was iwemy-niiic dollars or thirty' 
two. Wlial were the particular items of the 
sum which he paid hecanootor doesmiidis-i 
tinctly say ; bui he knows ihat he paid foi i 
all iheguardianshippapers at once. Now' 
the two witnesses who were called on the 
part of the Respondent are niucli more full 
ill iheir icsliiiinny on this transaction (haD 
Mr. Parker. They stale expressly, that the 
applicattoii was for professional advice as to 
the coiistrucliun of the will under which the 
Icgaey in question arose ; and Mr. Patkei 
on reflection thought he mirht hive asked 
fur professional advice. Tliey weie anx- 
ious to know how ihe legacy w:is to be ob- 
tained fioiD tlie trustee ; and when obtained 
how it was to be applied. On both these 
points their inquiries were iiumeroiit and 
minute. Now Ihen let us again advert to 
the lestunony on the part of the Comtnon- 
weallh. Mr'. Fiske states tliat the usual fee, 
at an .crdiiianr probate court, for each of 
these cases of guardianship, of which there 
were three, would hnve. been 86,60, includ- 
iitg the warrant uf iiiquitiiiun, and all the 
other usual papers. Suppose the sum acta- 
ally received by Ihe Resjiondi 



roust be in support of some specific allega- 
tion ; it must be that such a sum was taken | 
for the services enuiiiernted in the article— , I 
Otiieiwise it inighi naty shew that the Res> < 
pondent had taken exiriivag»iil fees as cuiin- 1 
■ct, and thai ivoidd nnt be a crime [ut wlich |, 
he is 10 be punished liy thiii Uon. Court. — ' 



article. As to the services rendered i 
the second probate court, the lestimonj it 
that the administrator had called frequently 
on ihe judge for advice, and had taken di- 
rFciioiis how all the buainrst should he gal 
iliriiuph in line day, inorder to avoid Ihe ai- 
lenilaiiee uf witnesses. On looking at iLe 
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gpcpers we find that there were many credit- 
on of the estate ; that the. whole business of 
settlement was transacted at this one court ; 
and that the fees chaiged are in about the 
same proportion to the services rendered as 
an the other cases. 

In the^burth article it is stated, that a let- 
ter of administration on the estate of Sime- 
on Brown was granted to Joseph Butterfield, 
at an illegal court, for which was taken the 
illegal Slim of six dollars. It is proved that 
such a letter was issued at the timemention- 
od, that it was at a court holden on a day 
not named in the statute, and also that the 
sum of six dollars was paid at that time by 
Butterfield to the judge. But for what was 
it paid ? Does it appear that it was paid as 
the article charges ? Why the ordmr of no- 
tice should have been mentioned at all in the 
article^ upon the principles of the Hon. 
Gentlemen who framed it, I do not see ; as 
it is not among the services provided for by 
statute. But this, and all the other papers 
which have been enumerated in relation to 
the first article, were included in this. The 
witness farther states, that he detained the 
Respondent on his business two or three 
hours ; tliat he consulted him concerning 
certain property in the State of New-York ; 
that he asked advice, which the Respondent 
gave him, concerning his duties as adminis- 
trator, of whicli he was entirely ignorant ; 
that be paid h,im for the whole the sum of 
six dollars, which he thought a reasonable 
charge and was perfectly satisfied. Not 
even the smallest sum has been proved to 
have been paid fai* this letter of administra- 
tion. We are indeed willing to admit, that 
out of the six dollars the. usual sum was 
paid for this particular service. But the 
Hon. Gentlemen have adduced no evidence 
which goes ro the full extent required by law 
for the purpose of conviction on this arti- 
cle ; nothing which sliows a corrupt intent 
on the pjrt of the Respondent. 

The fifth article alleges that a letter of ad- 
miuistration was granted to the widow of 
Sbobal C. Allen. When — whether one 
year or thirty years since — does not appear. 
It does however appear in evidence that 
fiuch a letter was granted, that for services 
rendered at that time the sum of ^y^ dollars 
was paid, and that afterwards, in the course 
of the proceedings on the settlement of the 
estate, the farther &nin of thirty two or three 
dollars ivas paidi The sums therefore are 
abdut the iMme, or if thei^ is any difference, 
they are' some what lower, than they were in 
the first article. It is not necessary there- 
fore to make any farther remarks upon this 
fifth article, which concludes the first set. — 
In this, and all the preceding, there is either 
no offence alleged^ or if there be a sufilcient 
allegatix9n there is a deficiency of proof. It 
ijoet not appear from any of them, that tlie 
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Respondent has done any thing which k 
was not usual for other magistrates to do, or 
any thing which upon the plain principles of 
common sense he had not a right to do. 

The sixth article contains a charge of a 
different charact^ which if it be proved, if 

the proof adduced has been satisfactory 

such as to leave no doubt upon the mind — I 
can have no doubt of the result to which 
your Honors will come. It is an undoubted 
crime — an unquestionable case of bribery. 
A case m which the Respondent has acted 
when he should not have acted, and in 
which he must have known it was a crime 
in him to act. A case in which the Res- 
pondent must in all human probability have 
known that a contest was likely to arise, 
which he would be called upon as Judge to 
decide. But the Respondent has .too much 
confidence in your Honors' discernment to 
fes^, if there be no other evidence than has 
been adduced on the part of the Common- 
wealth, that he shall be convicted upon that 
— upon Loring's testimony alone. What 
are the essential facts ? Doubtless the 
point to be established is, that while judge 
of probate, he engaged to act in this cas^ 
whieh might come before him for judicial 
decision, as the attorney of Mary Trow- 
bridge. But if on the contrary it should 
appea&that he engaged to act as the attor- 
ney- of Mary Trowbridge before he was 
made judge, there was evidently no crime 
committed, as he had not the spirit of proph- 
ecy, and could not possibly have foreseen 
the death of his predecessor, or that he 
should succeed him. Now what is the tes- 
timony of Mr. Loring ? - He says, that in 
the fall of 1804, he applied on the behalf of 
Mary Trowbridge to the Respondent for 
advice ; tha! he stated her case to him, and 
desired to know what was to be done. • Lor- 
ing indeed says that the Resppndent was at 
this timejudge of probate ; but he likewise 
says that it was in t lie fall of 1804: — he is 
absolutely certain it was as early .u the 19th 
of Dec. in that year ; for that he then re- 
ceived a letter on the business, which he 
produces, and immediately after the receipt 
of which he w^nt to the judge ; at least he 
has no doubt that be went in a day or two 
after, or that at farthest it cordd not have 
been more than a fortnight. We have pro- 
duced the records of the Commonwealth, 
and records do not change, in evidence, to 
show that the Respondent did not enter up- 
on his office until long after — two months at 
least after the time mentioned by the wit- 
ness. This tlien makes an end of the case. 
We admit indeed, tliat if the rest of the 
case were une.xplaiucd, it might seem that 
the Respondent took very high i^es as coun- 
sel. But this I really do not suppose to be 
the question before your Honours. Wheth- 
er the advice were correct, or not, and the 
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fees reasonable, or unreasonable, can be of 
no moment in the case. The Respondent 
has not I believe been charged with this of- 
fence, although he has been charged with 
almost every thing else. But in order to 
show that he has not, in my view at least, 
acted with any degree of impropriety, I 
would call your Honours' attention for a 
few moments to the circumstances of the 
case. Mr. Champney states that he was 
desirous of securing to the wife of Francis 
Champney the benefit of a certain estate, 
belonging to her and her sister Mary Trow- 
bridge. That as early as 1801 a deed was 
executed by Francis Champney conveying 
his life interest in this estate — a tenantcy by 
the curtesy then initiate — to the wicness, and 
that he accordingly took charge of the es- 
tate. He recollects that he had repeated 
conferences with the Respondent as at- 
torney of Mary Trowbridge on this subject, 
long before he was judge. He particulari- 
zes one at New-Ipswich> Dates he says he 
cannot undertake to fix ; but he is confi- 
dent that it was before the Respondent was 
appointed to bis present office, and that af- 
ter that event he ceased to have any con- 
nexion with him as counsel in the case. He 
does not recollect that the reason was par- 
ticularly assigned by the judge, but he is 
confident of the fact that he never met him 
afterwards in the capacity of counsel for 
Mary Trowbridge. We go somewhat far- 
ther. We adduce the lestinmny of Dr. 
Oliver Prescott who states that he was em- 
ployed as an appraiser and commissioner oo 
the estate, and acted as such. He distinctly 
recollects that he was informed by the par- 
ties that the report of the commissioners 
was to be final — that it was not to go before 
*he judge. I beg the Court to look at cer- 
tain evidence in the ease, whi^h is not likely 
to be erroneous, and consider whether it does 
not in some measure corroborate this state- 
ment. Infer to the lease, and other papers 
which have been produced. [Mr. H. reads 
the informal report of the commissioners ; 
vid. ante. p. 62.] This was a paper pro- 
duced by the Managers themselves as ev- 
idence on the part of the Coaimonwealth. — 
On the back of another paper is a calcula- 
tion of Dr. Prescott as to the value of the 
estate. A paper similar to the one ju«t read, 
was directed to Abigail Champnev. What 
could be the purpose for which these two 
papers were sent to each party, one of them 
Jiving at Groton, the other at New-Ips- 
wich, unless that it was understood to be 
ac;reed that the division of the estate should 
be made in this manner, without the inter- 
vention of a decre«? of the imibate court ? 
As it finally was so settled. There never was 
a«y report made, excejit to the parties. To 
keep off the credi'ors the witness ^entered a 
caveat^ as he called it, to the judge of pro- 



bate that he might do nothing ahoilt tba 
business. It was in fact to the commissioneti, 
and not to the judge. It is immaterial how- 
ever ; the object was to secure the l>enefit of 
the property to Mrs. Champney, against the 
creditors of her husband. Here is the whole 
of the Respondent's conduct in this transac- 
tion. It would require more chemistry than 
I possess to extract any crime out of it. It 
does not seem to me to cootain any the 
least impropriety of conduct ; and as it 
would be a useless labour for me to create 
from my own imagmation a case of impro- 
priety which might have happened, I must 
wait to hear what construction is put upon 
the circumstances of this case by the lion. 
Managers in their close. For my own part 
I do not know, I cannot imagine, a better 
course, or a different one, than that which 
was in fact pursued by the Respondent. 

The seventh article charges the Respon- 
dent with ai vising one Samuel Whiting in 
and about the settlement uf his accounts as 
guardian of certain wards, and receiving 
therefor and afterwards allowing in the 
said Whiting's account of guardianship, the 
sum of fifteen dollars. Your Honours will 
doubtless recollect, that the Respondent's 
countel were perfectly willing to admit this 
article, and all the offence therein charged ; 
because in their apprehension, if they have 
been so fortunate as to understand the arti- 
cle, no crime whatever has been alleged in 
it. The Hon. Managers however would 
not accept our offer of admission. They 
chose to prove the article, and under the 
pretence of pioving it, they did prove or en- 
deavor to prove, several facts which are not 
here alleged; as, for instance, that the Res- 
pondent did not give any advice for winch 
he was authorized to make a charge of fif- 
teen dollars — that it was an exorbitant 
charge to have been made by him even in 
the capacity of counsel. And upon the 
first s*:atement of the witness it seemed so. 
But upon further examination, with a 
production of the original papers in the cafe, 
the evidence assumed a very different aspect. 
It then appeared, that there were five mi- 
nors, of whom the witness was guardian — 
that, in making up his guardianship accounts 
he had charged the several items indeed 
rightly, but had put all the accounts into one ; 
so that he had credited the whole amount 
of their property to all his waids jointly, 
and charged the whole joint estate with the 
expenditures of each ward. This account 
evidently could not be passed ; it was 
• ecessary that something should be done 
with it, and some assistance must have been 
rendered from some quarter or other. Whi- 
ting himself said that it w^ absolutely im- 
possible for him to have put the accounts in 
proper form without assistance. What then 
was to be done? Did the Respondent in 
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ering thajL assistance do what he ought 
have done ? Should he have passed 
iccount as it was brought to hina ? Cer- 
y not. Should he have sent the witness 
fier counsel ? We have produced evi- 
s to show that it was the custom of the 
ondent to do so ; that he avoided this 
of labour himself whenever if was pos- 
; that he even took pains to instruct 
emen of the bar, and often those also 
bvere not of the bar, in the necessary 
\ of probate proceedings; purposely 
le might get this s6rt of business off his 
\. Messrs. Adams, Wyman, Baldwin, 
ett, and several othen, all stated, that 
nad been so instructed by the Respon- 
that they had taken advantage of those 
ctions in preparing a great many pa- 
and doing a great deal of business 
itors in the probate court, and that the 
himself constantly sent suitors to them 
ve their accounts and papers put in 
r form. We should have gone oi> fur- 

have proved a similar usage oi' the 
f the Respondent throughout the whole 
f of Middlesex, if the Hon. Man: gers 
ot admitted it to be his general prac- 

Now I would ask, how it has been 
to appear, what there is in the case, to 
when it is shown that the Respondent 
ken so much pains as we have not 
proved, but the Hon. Gentlemen them- 
have conceded, that he did tak;* to 

1 of business of the kind, what is there 
w, that he notwithstanding wished, in 
irtieular instance, to do this particular 
ery, and make the charge, which it is 
d that he did make, of fifteen dollars, 
t be 4:ontended then that it was the 
tf the Respondent, by virtue of his of- 
8 judge of probate, to have performed 
ervice, and therefore that he should 
charged no fee for it .^ The Hon. Man- 
haf e shown no such law, and it must 
^ be a requisition of the law. Here is 
count, a single guardian's account, 
' the witness testifies it took him not 
an two or three days to make. out. I 
ther deny that it is the duty of the 
of probate to devote his time to this 
/business. It is q^iite as clear that it 
the duty of the register. It is the bu- 
of the register to mnke out official pa- 
tily — those which h^ve been already 
irated as issuing from the probate of- 
luch as betters, warrants, and decrees ; 
)t those which come into it ; those 
are merely deposited there by other 
s to be recorded, such as accounts of 
iMration and guardianship. It might 
I be contended that it is the duty of a 
of the supreme judicial court, or a 
of any common law eourt, to make 
J writ, pleadings, and other formal 

incidental to a suit. If then the Re- 
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spondent W thk service, he did what be 
was not officially boupd to do, and what be 
had a right to charge for, like any other serf 
vice no way connectecj with hb office. Did 
he seek this kind of serviee ? That he did. 
not, has be^en not only proved, but concedaJI. 
Where then is the corruption of the caae ? 
But it is a fact that the sum of $15 was 
charged and received. The first impression 
produced by the early part of Whiting's tes- 
timony, indeed the witness's own impression 
at first, was, that this $\b was a large sum 
in regard to the service rendered. But on 
examining the original papers, the witness 
acknowledges that he was altogether mis- 
taken — that he had forgotten the proportion 
of labour bestowed upon them by the Res- 
pondent. He perceives that there were 
five or six. accounts in the whole, and that 
a great part of each stands in the judge's 
own hand-writing. He says that the busi- 
ness occupied him about two days, that he 
was obliged to make a number of long calcu- 
Jations, and that whenever he got into apy 
difficulty he went to the judge. For all tMi 
labour and service the judge, when the ac- 
count was completed, charged three dollars 
to each of the wards .who had been binefit- 
ted by it. If this be corruption, your Hon- 
ors will find it at every turn. But if the 
charge had been a hundred dollars in the 
whole, instead of fifteen, I do not see that 
it would have afforded any evidence of cor- 
ruption as a judge, or that there would have 
been the slightest foundation for a convic- 
tion upon the charge of misconduct and 
maladministration in office. 

As to the eighth article, I did suppose, 
until I was informed upon inquiry of the 
Hon. Managers that they still insist upon it, 
that It had been given up — ^that it had been 
made an end of by their own testimony ; 
for on attempting to prove the allegation in 
this article, how does the evidence turn out ? 
Mr. Crosby is asked, did you receive any 
directions from the judge conoerilfaig the 
account mentioned in the article ? Have 
you ever advised with him about it ? And 
he answers, no — never. Did you ever pay 
him the sunr of two dollars for his services 
as counsel ? He still answers, no — never. I 
understand the Hon. Managers mean to 
subuiit the case upon this article to the 
judgment of the Court, this evidence not- 
withstanding. On what ground indeed I 
am at a loss to conjecture — unless they meah ^ 
to yt\y upon the expression ' in one of the 
accounts which was produced, which men- 
tions the sum of two dollars paid for assist-* 
ance. What for, when, where, to whom, 
and every other important particular con- 
cerning it, does not appear. But I have 
sjdd enough upon this subject. It wei-e a 
mere waste of my own time, and of your 
Honours' time, to make any more remarks 
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upon this article. The allegation in it is 
MrhoUy unsupported by the evidence, and it 
ought to have been, it must be abandoned. 

The ninth article is given up by the Man- 
agers. With respect to the tenth, I am un- 
certain whether it is to foe argued or not, but 
It seems that it is not given up. We wete 
willing, to admit the article. It contains no 
crime that we can perceive. The Hon. 
Managers however chose to offer evidence 
to prove it, and the evidence was conforma- 
ble to the allegations. The facts were as 
follows ; Peter Stevens was sued as execu- 
tor in his own wrong of his fa:her Simon 
Shcvens, and wanted to know if he could 
avoid a judgment obtained against him, by 
caking out letters of administration. The 
Respondent told liim he thought he could 
not. There were but two heirs ; they were 
the only parties interested, and they were 
both satisfied. The Respondent told Ste- 
vens thnt the expense of taking out a letter 
of administration would be twenty or thirty 
dollars and that it would be of no advantage. 
He advised Stevens not to take out a letter 
of administration, but told him he would 
grant one if he wislied it. Stevens was 
satisfied with tiie advice and followed it, and 
he paid the Respondent two dollars. The 
Hon. Managers ntust maintain that the Res 
«pondcnt could give no advice on any subject 
to any client wilhout being guilty of a crime, 
«r the article cannot be supported. - 

The eleventh article charges the^Respon- 
<lent with having given advice in April, 1818, 
to Josiah Locke as administrator aiul to bk 
attorney, relative to making out an adminis- 
tration account, iu Older to rectify a mistake 
which had been made by the administrator 
in a previous partial distribution of the es- 
tate; and with having received for this ad- 
vice, and as the counsel of Locke, the sum 
of five dollars. The facts proved are that 
there was a decree for the distribution of 
$8000— ^that tbc administrator, who was also 
one of the heirs, not having ttie decree with 
him, or for some other reason, had paid 
out to others the whole sum, retaining no 
share for himself. The question then was 
how to do justice to himself. It is stated 
that he applied to the Respondent for infor- 
mation. There was no controversy among 
tiie heirs ; they were perfectly willing that 
justice should be done, and the only ques- 
tion was how it could be done. I would here 
ask the Hon. Managers, whether they rely 
on statutory provision, as prohibiting the 
Respondent from giving advice in any case 
to an administrator, or on the common law, 
for maintaining this charge. 

Mr. SHAW. If «he counsel means to 
ask \vhether we consider the charge as com- 
ing within tl'.e provision of the statute of 
1818, we reply that we do not; that statute 
IT IS passed but did not go into operation be- 



fore the facts alleged took place. But m% 
contend that there are other statutes which 
apply to this case. 

Mr. HOAR. I was in hopes to have 
been saved the trouble of going into a con- 
sideration of the statutes on this subfect 
The Hon. Manager says there were statutes 
previous to the law of 1818» in operation at 
this time. The first provision which I find 
is in the provincial law of 1729. Jin. dm, 
451. This statute says that whereas several 
of the judges of probate are* or may be joi- 
tices, either of the superior court of judiict« 
lure, or of the inferior court of common 
pleas, before whom actions are oftentimes 
determined that relate to the decree of such 
judges of probate, it is therefore enacted, 
that no judge of probate shall have a Toice 
in judging or determining, nor act as attor- 
ney io any civH action which may have rela- 
tion to any sentence or decree passed by him 
in his office of judge of probate. I did sup- 
pose that the Hon. Gentlemen would not 
contend that this provision could be so strain- 
ed as to apply to the present case. Such a 
construction gives rise to this ab8urdity,*tkat 
if the Respondent is prohibited by it to act 
as attorney, he is equally restrained from 
acting as judge. He could not pass a de- 
cree. If the gentlemen contend for one, 
they must also for the other. The manifest 
interpretation of this law is that given by the 
learned compilers of the volume in the mar- 
ginal note ; — " No judge of probate to be 
judge or attorney in another court in any 
cause wherein he has passed a decree." — 
Suppose an appeal from the decree qf a judge 
of probate; the object of the law was that 
he should not revise his own decision in an- 
other court, nor appear as counsel in a case 
in whi&h he had decided as .iudge. Tbe 
next statute was passed soon after the oonsti- 
tiition ^vent into operation ; when the laws 
relating to the same subject being scattered 
in many places, it was thought proper to 
make selections, and collect them into one 
law, with such alterations as experience had 
shown to be expedient. The law of Mar* 
10, 1784, is one of this kind, embracing sev- 
eral provisions as to guardians, executor8,&M. 
The 10th section contains the very words of 
the law of 17^7, omitting the preamble. It 
cannot bo successfully contended that judges 
of probate arc prohibited from giving advice 
in any case ; it certainly cannot be argued 
that these statutes intended to prohibit them 
from judging in cases before their own court. 
I am not aware of any other statute to which 
the Hon. Managers allude. 

Mr. BUTTON. We read those statutes 
and none other. 

Mr. HOAR. I do not see then any stat- 
ute provi$it)n on the subject,- to prohibit the 
Uespordent from giving the advice roeniion- 
cd iu this article. The point is too clear lo 
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arguing; Tb0 statute of Feb. 1818, 
in operation at the time. This con- 
i same provision as the two former 
th the addition of a pcohibkion to 
)f probate as to their acting as coun- 
3r against any executor, administra- 
jiardian, as sucli, in any civil action, 
necessary to comment on this stat- 
here is no charge to which it is ap- 
. This article then, as it has no 

support it, must be grounded on the 

1 law ; and here again I must confess 
im not aware of any authority by 
t can be maintaiued. 

let me ask the attention of this 
jiirt to the situation of the judge of 

giving advice. It is not the case of 
ipplying for advice, alleging a wrong 
U), and demanding right. There is 
[)laiat of a contract being made and 

and no defendant denying. It is 
:se were there are contenx^ing par- 
1 the seventh article, for instance, 
r was a trustee simply, exercising 
i by authority of law under an ap> 
Mit by the judge of probate. Certain 
f is entrusted to him to be disposed 
3 is desirous to execute the trust faiih- 
For this purpose it is necessary that 
lid observe right forms in transacting 
ness. The object of this is that the 
t^hen they become of age, and aiiy 
orson who is interested, may be able 
» the records and see what is done in 
5, and whether it is done right. The 

who is tlie only person appearing, is 
s to have it done right. Some 
skilful in the mode of conducting 
s at the probate court must prepare 
ers. The witness himself is unable. 
3spondent. unwillingly, as it seems 
le testimony, undertakes the labour 
idgery of preparing these long ac- 
There is no la^v to make it his du- 

lie is willing however to prepare 
apers, what, principle is there either 
or common sense to prohibit him ? 
nfluence can it have on his jfnind to 
lim less capable of judging than if 
ther person had prepared the same 
? One party is as much interested 
i them properly made out as another, 
are no contending parties. This is 
t>e compared with, and no way resem- 
te case of a judge giving advice to a 
oiKending before him. It is not, for 
le, at all like Loring's case, as charg- 
ie article. Every person would say 

was not improper to do what was 
by the Respondent for Whiting. — 
can be no doubt that it was n^t wrong 
lare tlio papers. The question then 
ther it is wrong that he should be paid 

services. If it is understood to be 
y of the judge of probate "to perform 



tiiese services, there mast be two or more 
judges in each county. One judge and one 
register are not enough to execute the duties 
required of them. It was proper that some- 
body should prepare these papers, and al- 
though the Respondent was not obliged to do 
it, there was no impropriety in his doing it if 
he cliose ; and if it was not improper for him 
to do it, then it was not improper for him[ 
to charge a reasoRable compensation. No 
one will say tliat a charge of three dollars a 
piece to each of the wards fur the labour 
which has been exhibited, was exorbitant ; 
on the contrary, it was a very moderate and 
reasonable compensation. 

I now proceed to a consideration of the 
twelfth ariicle. This contains a charge al- 
together different in its nature from any one 
of (he others which has been laid before 
your Honours. The essence of it, that part 
which, if any, constitutes the criminality of 
the Respondent's conduct, is perhaps the 
^nie as iii the otheis ; but in this there are a 
number of circumstances of so base, so de- 
grading, a character, that 1 am perfectly ready 
to join with the Hon. Managers and say that 
if lite charge is ii ue, there is no namfll^gi?e 
it; I have no name for it ; and 1 have 
no name for that man \vho has brought it 
forw&r<l, if the story is false. The Hon. 
Managers will concede that his conduct 
is as base, as vile, as imagination can con- 
ceive. The article states in substance that 
iu June 1815, at a probate court at Framing- 
ham, one \lpheus Ware was present and 
conversing with another person named Grouty 
respecting the profferty belonging to a ward 
of said Ware — that the Respondent over- 
heard this conversation, and proposed to the 
parties to give them his advice— be gave 
advice accordingly, they being willing 
enough to hear, supposing it to be his d^- 
ty to give it — that the Respondent howev- 
er demanded a fee of five dollars for his 
compensation — first of Grout, wlto.^refused 
to pay, saying that it was only his duty 
to give the advice — that the Respondent 
then left the Court, business and suitok.s 
and followed Ware down stairs and de- 
manded the five dollars of him — that Ware 
refused, alleging that tlve overseersi would 
object to alloiving it to him in his guardi- 
anship account, but the Respondent to 
overcome his objection said that it 'might 
be put into his account and allowed and 
the overseers need know nothing about it 
—that the money was then paid, placed 
in the acceunt, and allowed. 

Thejre is something in this statement, so 
strange in itself, sc improbable in its nature, 
that though it is susceptible of proof, yet 
every member of this Court, before he wUl 
believe a charge of conduct so grossly base, 
will require evidence of the stroiigest and 
most irreustible character. Where a charge 
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of this description is mftde, the rule which 
every intelligent nian of honest and just feel- 
ings pursues in his intercourse with the 
world, is certainly not less correct here. 
Any person, before he would believe a story 
of this kind, would critically inquire, what is 
the standing: of the reporter ? Is he a man 
long known for his habit of telling tke truth ? 
Has he no feelings of enmity, no sinister 
views, no selfish motives ? I believe every 
person does make these inquiries. The gen- 
eral course of the mind is that if either of 
these questions is not answered in the affirm- 
ative, it is a ground for suspending the judg- 
ment. There is hesitation, a balancing of 
doubts at least. If there is enmity, we do 
not come to the conclusion that the party is 
to be convicted on this testimony. What 
are the facts in this case ? What is the 
situation of the witness.' Htis he no bias? 
Is he a perfectly fair witness in this trial.' 
It is a well known rule in courts of com- 
mon law, that if a man charges another 
with the commission of a crime, and makes 
himself an accomplice, his testimony is not 
to convict the person accused, and it is the 
constlint practice to require some other evi- 
dence. This is perfectly good law to be 
applied every where. How stands the wit- 
ness in this case ? Is he a man of incorrupt- 
ible integrity ? Taking his own story, is he 
not something like an accomplice ? He was 
fully satisfied that this was not a (air charge 
as;ainst his ward, and that he ought not to 
pay it — that it was altogether a wrong 
cliafge ; yet when, from his own story, he 
IS tuld that it should not come out of his 
pocket — that it should be charged to his 
ward in the account and be allowed, then 
he is perfectly willing to pay it. The only 
difference in point of criminality is, that the 
Respondent is the first proposer of the pro- 
ject. Here is a black conspiracy between 
the Respondent and the witness to cheat 
the ward ; only the Respondent first men- 
tions it, and the witness acquiesces. This 
course the witness says was adopted. Per- 
hap; any honorable, fair-minded man in the 
situation of the witness, convinced, as he 



says he was, that the charge ought not to be , «ppearance of meanness to the transaction. 



paid, would be induced to act as the witness 
says he did. I am mistaken however if it is 
so ; but I very much doubt whether such a 
k miiul as a witness ought to have would 
consent to pay the demand and charge it to 
his ward. I do not know that he might not 
possibly, to avoid importunity, have paid the 
five dollars, but he would never have charg- 
ed it to his ward ; at least unless my feelings 
and views are entirely mistaken. Your 
Honors ought to hesitate before you pro- 
nounce judgment on this evidence. But for- 
tunately for the Respondent, the case does 
not stop here. This is not all, that the wit> 
cess has sworn h« paid the demand, impres- 



sed as he was that it was highly improper ; 
it is proved besides ^ac he has a most vin- 
dictive and deadlj hatred against the Res- 
pondent, for some ca«se, or none. Itb 
sworn that he has threatened to get the Res- 
pondent indicted ; not on this subject but 
some other. The Court would not let us 
go into that ; it is enough for us to have 
shown that there is a vindictive spirit. If 
I am not altogether mistaken in my 
views of the rules which would govern a 
judge, or any other person of fair mind, in 
making up an opinion .on a subject of this 
kind, they would lead hjfn not to condemn 
on the credit of such a witness and for such 
a story. But we have also positiv e evidence to 
disprove this story. We have the deposition of 
Nathan Grout, who states that he attended 
this probate court ob other business — that 
he had previously assented as overseer to 
to the allowance of Ware's account — that 
I after the business of the court was nearly 
done, he himself applied to the Respondent 
for his advice — that he was stating the cir- 
cumstances of the case to the Respondent 
— that Ware interrupted him, and took the, 
story from him, and conchided the state- 
ment — that the Respondent went into a con- 
sideration of the case and gave advice as to 
the course to be pursued — that he then told 
Grout he must pay him five dollars for his 
advice; which. Grout refused because be 
thought the advice ought to have been giv- 
en without fee — that the Respondent per- 
sisted in his demand, and Grout offered to 
give him three dollars but ihe Respondent 
declined receiving it, and Grout then went 
away. This deposition directly contradicts 
one of Ware's statements ; it positively de- 
nies that the Respondent voluntarily prof- 
fered his advice, without being appliea to. 
Not that this is material as to the criminality 
of the Respondent, (it may he however, 
though it will at least admit of a question 
whether there is any crime in giving advice 
without being ^sked for it) but it is material 
as it flatly contradicts Ware's testimony in 
an important statement, and strips the case 
of one of the features which give all the 
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Is it right and reasonable to credit a witness 
who comes and tells this story, in pursuit 
of justice as he says, but in pursuit of dark, 
malignant, cowardly revenge, as we say ; 
whose own conduct has been of the descrip- 
tion observed upon ; and whose testimony 
is directly contradicted as to one part, by 
another unprejudiced witness, who says that 
the story as fai as it relates to transactioiis 
in his presence, is not true ? Will not this 
destroy Ware's testimony on other points ? 
We cannot follow him as to the transactkMis 
in the lower room, for these are laid where 
no person was present to disprove them. I 
cannpt believe that your' Honours who have 
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uo sueh feeliDgs as the witness, and who 
will wait unquestionably for evidence that 
deserves credit,! cannol believe thsltyou will 
allow anj weight to this testimony. If the 
Respondent could not give advice in this 
c»as9 and receive compensation foj* it, then 
no doubt he is guilty. The statement in 
Grout's deposition is admitted to be true. 
Grout asked for advice, the Respondent did 
give it, and did demand and receive com- 
pensation, and the amount was charged in 
the account, and was allowed. There was 
nu law against all this, l/nless your Honors 
believe the additional circumstances stated 
by Ware to have taken place in the lower 
room, which do not contain the essence of 
the criminality charged, but only serViC to 
present the transaction in a base and odious 
light, the Respondent has been guilty of no 
misconduct. Was this a case in wliich it 
was proper for a guardian to ask advice ? 
Here was property which it was desirable 
that the guardian should get under his' con- 
trol ; he did not know how and he wanted 
advice. If this was not a proper case for ad- 
vice I know not what is. And why should 
not the Respondent give advice in this case? 
It was not a case tliat could by any possibili- 
ty come before him as judge. I can see no 
reason why it was not proper for him to give 
it ; and if it was proper for him to give it, 
why should he not be paid for it, and why 
^ould not the guardian pay for it? This is 
the case, stripped of the odious colouring 
existing in the mind of the witness. There 
is nothing in the transaction that is not per- 
fectly fair^ and right and defensible, nothing 
but what every honorable man might have 
done. Some men might have acted diifer- 
ently. Some persons after earning the mo- 
ney by their services, might have said, if 
these men do not choose to pay what I am 
justly entitled to from them, let them go ; 
but as far as the law is concerned, there was 
nothing that was not right and proper in the 
Respondent's insisting on being paid. > 

The thirteenth article the Mana^rs have 
expressly given up. The fourteenth aVticle 
charges that the Respondent was the counsel 
of John Walker, administrator of John Wal- 
ker deceased — that he gave him advice re-^ 
specting the administration of the estate — 
that he received as fees for his advice at one 
time |I5, afterwards $\5, and at other times 
other sums amounting to jll£0 — ^and that as 
judge of probate he allowed tJiese several 
sums in the administrator's account. The 
proof in relation to the $5.^ is that Walker 
was attending a probate court — that a ques- 
tion arose between him and another person 
respecth)g the board of one of the minor 
children; they wished the Respondent to 
decide it as arbitrator — he declined at first, 
but they urged him, and he said that after 
the eourt wai over he would attend to it — 
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he did so and charged and received $5. I 
suppose that as it was a case that could not 
possibly come before him to decide as judge, 
it was perfectly proper for him to act in re- 
lation to it either as counsel or referee. The 
second part of the charge relates to advice 
respecting a license to sell real estate. This 
was a case in the court of common pleas — 
one which could not Come before himself as 
judge and never has. The Respondent gave , 
advice ; what it was, is not stated ; and re- 
ceived, not $15 it seems, but only a part of 
it. In all this I can see no criminality. In 
relation to the principal sura of ^120, the 
witness states that his father was a member 
of a copartnership engaged in purchasing 
bailey and hops and shipping them. A suit 
was brought against the surviving members 
of the firm for money received to the use of 
the plaintiff. It was admitted that if the 
money was received by any body, it was by 
the f^iiher of the witness, and that if recov- 
ered, it would be a fair charge against the 
estate. The other partners told the witness, 
that if he did not defend the action, they 
would be defaulted, and come upon him for 
their remedy. He agreed to assume the 
defence and retained the Respondent*^ as his 
counsel to attend to the cause. The Res- 
pondent did so, at different places. The 
witness says also that there was another suit 
similar in its nature to the one I have been 
speaking of— that he is uncertain whether it 
was ever entered, but if it was, that the Res- 
pondent, had charge of it. From the cer- 
tificate which has been read it appears that 
the action was entered, and continued sever- 
al terms of the court in the county of Mid- 
dlesex. As a eompensation for all these va- 
rious services the Respondent has received 
the sum mentioned of ^120. Whether 
he received little or much for these services, 
is no question now. The amount is materi- 
al only so far as it is necessa^r to determine 
whether the Respondent acted corruptly in 
allowing it in the administrator's account. 
What crime there is in this, I stand. here to 
learn. There is no statute or principle of 
common law against his appearing as coun- 
sel in the case and receiving a compensation 
for his services, and I can discern no in.pro- 
priety in his allowing the charge in the ad- 
ministrator's account. It is a custom that 
is universal, and there is no ireason against it 
The fifteenth article the Respondent's 
counsel were willing to admit. But the 
Hon. Managers refused to accept Qur admis- 
sion andattempted to prove the charge ; and 
in this it seems to me they have wholly failed. 
Your Honors' minutes will determine. The 
witness, Wood, stmed that he applied to the 
Respondent for advice at Groton as to the 
estate of Jonas Adams, of whom his sister 
was executffx — that he received advice and 
{>aid ten dollars for it. What that advice 
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was, whether it was wrong or right does 
appear. The Managers introduce papers 
show that there was an application to the 
Respondent for administration de bonis non^ 
which was refused — that t[iere was an appeal 
from this decree, and that it was reversed. — 
The Managers contend that your Honors 
are to infer from this that the Respondent 
gave advice in a case whieh might come be- 
fore hin) and did come before him — that he 
adjudged on it and that his decision was re- 
versed. The connexion between this testi- 
mony and these inferences is invisible to me. 
The facts exclude the possibility of his be- 
ing called oil to adjudicate in the case. It 
is only shown that the advice related to the 
estate's being liable for the support of a poor 
persoiK This was wholly a question of in- 
dividual concern. The whole property be- 
longed to Dorcas Adams the executrix. If 
the estate was holden for the support of this 
poor person, tl)e money came out of her 
pocket ; if it was not holden there was so 
much the more left for her. Look at the 
records of the supreme court — there it is 
true the supreme court ordered Dorcas Ad- 
ams to be notified ; but it does not appear 
that she paid any regard to it ; it was no af- 
fair of hers. I do not understand the course 
of reasoning of the Hon. Managers. 1 do 
not see how the law can be applied to the 
facts, so as to furnish the least evidence of 
criminality. 

I have now, Mr. President, submitted all 
the remarks which I intended to make in 
relation to this cause. I am sensible that I 
have severely taxed your Honors' patience 
and attention, but I have endeavored to be 
as brief as possible. There are several 
points of law and fact which I have not 
tandied, but have left intentionally, and 
fAM leave, to the gentlemen who are asso- 
ciated with me in t!)e defence. 

Mr. l^oar finished his remarks at 5 min- 
utes before one o'clock ; when the court be- 
ing about to adjourn, Mr. BLAKE request- 
ed on account of his feeble health, that he 
mii^lit be permitted to proceed in the obser- 
Tutions he had to make, until the usual hour 
vf adjoninmeut. The Court accordingly 
consented. 

Mr. BLAKE then proceeded : — 
Mr. President, 

Having engaged, a few days since, unfor- 
tunately as I now fear, both for my client 
and myself, (considering the present misera- 
ble stale of my heqlth) to afford all the little 
professional assistance in my power, as one 
of the counsel for the Respondent, I will, 
with your permission, and that of this Hon. 
Court, proceed to submit the views which I 
have taken of tlie very serious and interest- 
ing subject now under considerapon. 

In the performance of this duty it will be 
my endeavor, Sir, throughout the whole 



not II course of my remarkSi to abstain, as hx as 
s to t may be practicable » fitmi a merereiteratk)n 
of any of the arniiMtta and obserTatioos 
which have already been addressed to yea 
in behalf of the Respondent. It must be 
obvious, however, that the complate fulfil- 
ment of this intention cannot but be attend- 
ed with very considerable difficulty. 

On the first day of the session, there was 
submitted to this Hon. Court the written 
plea and answer of the Respondent, con- 
taining'not only the denial of the charge 
laid against him, but accompanied also by a 
pretty full disclosure of the grounds intend- 
ed to be assumed in his defence, both as to 
the law and the fact of the case. 

In addition to this, there have been pre- 
sented to the Court, by iiiy learned and 
very able associate who has just concluded 
his address, and whose familiar acquaintanca 
with the cause has enabled him to do the 
most ample justice to it in all its parts, so 
complete an analysis of the principles of the 
law, and the matters of fact on which the 
counsel for the Respondent depend for the 
miintenance of his defence, that it wocrid 
seem indeed, as though little, if any thing 
were remaining, either in the way of argu- 
ment, or elucidation, to be urged by his col- 
leagues who are to follow him. 

Under such circumstances. Sir, it would 
be difficult for any one, and I am apprebeo- 
sive it will be absolutely impossible for my- 
self, in the course of the remarks which I 
have to submit, to refrain from falling into 
the same course of reasoning which has al- 
ready been adopted in the defence, ortt 
avoid entirely the repetition of arguments 
which have already been sufficiently stated 
and enforced. Having, however, employed 
much reflection upon the case, I do indulge 
the humble hope, notwithstanding tlie dis- 
couraging circumstances which nave been 
mentioned, that it may yet be in my power 
to present some views of the subject, that 
may be deemed worthy of attention, atid 
which have not hitherto been completely an- 
ticipated. 

The case which is now on trial, Sir, I con- 
sider to be the ease of a eriminal prosecu- 
\ tion, before a court of judicature ; and 
hence, that in this, as in all trials of crimes 
and offences in such a court, the objects of 
enquiry and examination, are ; — 

First, The nature and form of the accu- 
sation. 

Secondly, The facts which have been 
established' in support of it ; and 

Thirdly, The principles of the law, 
which are applicable to both. 

With regard to the nature and form of 
the accusation, as we find it in the art!cles 
of impeachment, I shall have occasion, at 
another stage of the discussion, to entreat 
the series attention of tjiis oourt to some 
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i^nrations, and referanees to books' of ac- 

f uiowledged authoritjfy. which, it would be 

I inconsistent with dM ecmne of argument I 

' iNul proposed to pttnue, to bring before 

jour Honors at the present moment. 

It will be convenient for me, abo, to defer 
to a future period the remarks I have to 
make upon the questions of fact which arise 
in the case. There is, as I think, Sir, a 
great and most solemn question which pre- 
sents itself at the very front of this cause, 
and which in its nature is preliminary to all 
other considerations. It is the great question 
of constitutional law, respecting the legal 
character and jurisdiction of this High and 
Honorable Court, in relation to the subject 
of 'trial by impeachment ; the nature of the 
delinquencies which may be tried and pun- 
ished, within the proper sphere of its con- 
ttitatlonal jurisdiction ; and the legal rules 
and principles, by which its inquiry and de- 
cisions in such cases should be governed. 

I am not insensible, I assure you. Sir, to 
the manifest difficulties and embarrassments 
which must, necessarily, attend the discus- 
sion of these great and most interesting 
questions,. Uuder the constitution and the 
laws of this Commonwealth, the predica- 
ment of counsel who are called to conduct 
the argument in a case of impeachment, as 
well as of the Court who are to hear and 
decide upon it, is obviously attended with 
many perplexities, which are not experienc- 
ed in the trial of cases, either civil or crim- 
iial, in the courts of ordinary jurisdiction. 
On the present occasion, Sir, we are under 
the necessity of proceeding to the discussion 
of intricate and most interesting principles ; 
principles, which lie at the very foundation 
of our civil compact, and yet we are desti- 
tute of the aid of cases and precedents, 
which are emphatically denominated the 
"very law" of the common law judge, in 
ordinary cases which come before him, and 
without which he would feel as though seat- 
ed in the midst of clouds and darkness. 

Precedents, Sir, are the very light and life 
of the judge, in all our courts of inferior 
jurisdiction ; the great fountain from whence 
he draws most of that wisdom and learning, 
by which his deliberations are guided, and 
his decisions are regulated. 

It is, however, the misfortune of this 
Honorable Court, convened as it is for the 
exercise of its judicial functions, under the 
constitution of this Commonwealth, that it 
cannot, as I shall presently attempt to shew, 
avail itself of much assistance in the course 
of its deliberations upon, the case now on 
trial, either from the practice in such cases 
in tliis Commoawealth, or from the learn- 
ing and information of other ages and na- 
tipns. 

As to parliamentary usage, whicl^ is 
sv^y .thing in England, in regard to the tri- 



al by ichpeacbment, we have nothing of 
this kind to guide, and to direct the course 
of procedure on the present occasion. Un- 
der our present free, and admirable system 
of governiuent, we have, thank God, no ex- 
ample of an omnipotent parliament ; and of 
course we cannot refer to any parliamenta- 
ry law or usage, of sufficient authority, te 
regulate the trial or decision of the great 
I cause now under consideration. It is then. 
Sir, principally by the light of our own un- 
assisted reason, that we may hope to discov- 
er the proper path which ought to be pursu- 
ed. It is by a critical examination of the 
theory of our government, and the free and 
liberal principles upon which it was estab- 
lished ; it is by an attentive and scrupulous in- 
spection of the constitution of Massacliu- 
setts, in all its parts which have a bearing on 
the question, and by thus ascertaining its 
true spirit and intention, in relation to this 
great subject of impeachment, that this Hon. 
Court, learned and intelligent as it is, can 
ever he enabled to make up a decision that 
will do justice to the citizen, and give hoBor 
to the State. 

I have already said, and I will here take 
occasion to repeat the remark, that in this 
Commonwealth you have no precedents, 
and no established, legitimate usage, where- 
on to found your opinions as to the law of 
impeachment. The constitution of Massa- 
chusetts, is now about forty years old ;*and 
from my own observation ^nd expirience, 
coiTnected with the information which has 
been given'me by others, I may venture to 
affirm, with confidence, that never since the 
period of iis adoption to the present day, 
has there been a single instance of an im- 
peachment, involving any question as to the 
constitutional powers and duties of t|iis 
high tribunal, in the decision of such a case. 
The truth is, Sir, (and the circumstance is 
one that should fill the bosom of every citi- 
zen with unspeakable thankfulness to the 
great Giver of all blessings) tnat the streams 
of justice have been flowing so smoothly 
and quietly through our land ; every de- 
partment of our government, surrounded as 
it is by an intelligent, and watchful people,, 
has been accustomed so to feel its depen- 
dence upon that people, that scarcely a mur- 
mur, of complaint has ever been heai^d 
among us on the score of injustice or op- 
pression in any act of our civil rulers. 

Indeed, since the first formation of our 
civil compact, its operations throughout,like 
those in the order of nature, have been "so 
silent and harmonious, and have cqnie so 
seldmn \n contact wiili u^, that we enjoy its 
blessings, with scarcely the consciousness of 
being governed ; that we are almost insensi- 
ble to the eix'istence of this superintending 
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power. 
It is nevertheless true, tjiat within tlie 
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compass of forty long years, three or four 
sjlitary instances of trial by impeachment 
have occurred in this Common nrealth. Of 
these, two I believe resulted in a conviction ; 
and I feel myself justified in stating, that in 
neither of the instances alluded to was there 
any point of constitutional law, involved in 
the inquiry. Having had tbe honor of be- 
ing myself of counsel for the respondents, 
(who were jiistices of the peace) in two of 
the cases I have referred to, I am enabled to 
speak with certainty in relation to the na- 
ture of those cases ; and I do well remem- 
ber, that the only niquiry, in these cases, was 
merely a5 to the state of facts, without draw- 
ing into discussion any contested question as 
to the law of impeachment. Such I have, 
also, reason to believe was the nature of the 
inquiry, in the other cases which have been 
alhtded to. 

Thus it is seen, that in the absence of all 
precedent and usage, it will be the business 
of this Hon. Court, to consider and to settle, 
for the first time, in this Commonwealth, 
the legal and eonstitutional principles, which, 
not only now, but in all future time, shall 
regulate and govern the trial by impeach- 
ment. 

In this view of the subject, Sir, it would 
be quite superfluous for m«, to remind this 
honorable and most intelligent Court, many 
of whose members are from among the most 
enlightened lawyers and statesmen of our 
land, of the immense, unspeakable impor- { 
tance of the case upon which it is now call- 
ed to decide. The subject is, indeed, of in- 
finite moment to the Rsspondent at your 
bir, as involving every thing near and dear 
to him on this side the grave. All this, 
however, is but the concern of a single, sol- 
itary individual, an almost imperceptible 
part of a whole community ; and it is not 
to be expected that his welfare or misery, or 
even his life or death, can be the subject x)f 
great public solicitude, or sympathy. 

The quesiion however is infinitely inter- 
esting in a public point of vie^v ; and upon 
the manner in which it may eventually be 
decided, will in my opinion most essentially 
depend the future character and happiness, 
of this hitherto, much favored ^omniunity. 
According to the doctrines which were ad 



of any known principle or rule ; whether 
it could have been the intention of that eon- 
stitution, which liitherto we have been ac- 
customed to regard, as the most perfect 
model of government that was ever forioed 
by a free and enlightened people, to invest in 
one department of that government, the un- 
limited power of adjudging and condemning, 
and of inflicting almost the greatest of all 
earthly punishments, according to its own 
mere pleasure and discretion. 

Sir, I have long entettained the belief, 
that there had prevailed among a portion of 
the people of this Commonwealth, many 
vague and dangeroiis notions respecting the 
subject to which I allude. The sentiment 
has become quite too prevalent in the com- 
munity, and it has, in fact, been expressed 
more than once in my hearing, since the 
commencement of the present trial, that for 
any petty delinquency, any little aberration 
from the exact line of official duty, any thing 
indeed unseemly in the conduct of a civil 
magistrate, which in the opinion of this 
Court, may have rendered him unfit to con- 
tinue in office, whether the delinqnencies 
complained of were or were not such, as 
should amount to an offence against any 
known law of the land, still it would be 
competent for. this Court, in such case, in 
the plenitude of its great and extraordinary 
jurisdiction, to condemn and to remove up- 
on the procesb of impeachment. 

What is this, Sir, but to render utterly 
idle and nugatory that other provision in cor 
constitution, respecting removals upon tht 
address of both Houses, which was obvi- 
ously intended as a remedy for cases which 
could not be reached by any other mode? 
Contrary to every principle of justice, and 
every legal rule of construction, this wouki 
be in effect, completely to confound the two 
modes of procedure provided by the consti- 
tution in regard to the removal of civil mag- 
istrates, and to leave it -with the mere nak^ 
discretion of the two branches of the Legis- 
lature, to adopt the one or the other, as 
might best suit their own taste or conven- 
ience. Mr. President, I bad, until this day, 
entertained the hope and the belief, that 
sentiments so utterly fallacious, so dangerous 
and alarming in their tendency, so obvious- 



vanced by an Hon. Manager in behalf of ■ ly at variance with every principle of our 



the House of Representatives, who opened 
this prosecution, and which were virtually 
reiterated by one of his learned associates, 
at a subsequent period, the great question 
which first presents itself to view, is no other 
than this ; whether, in this land of liberty, 
in this boasted republic, which we speak ofj^ 
most emphatically, as a government of laws 
and not of men, there is nevertheless one 
great department, whose jurisdiction and 
power in certain most important cases, are 
absolutely boundless, and beyond the control 



excellent constitution, had been confined to 
the more unthinking and less informed por- 
tion of our community ; I have however per- 
ceived, with no less regret than astonish- 
ment, sxhce the commeneemenf ofthis trial, 
that the errors to which I have adverted, 
have found their way to much more intelli- 
gent and exalted minds.. So true is this in- 
deed that more then one of the Hon. Man- 
agers, who have had occasion to address 
you in support of this impeachment, and 
who are so highly distinguished for theif 
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learning and abilities, have, as I think, pret- 
ty clearly evinced in the course of tlieir re- 
marks, that even their cultivated and well 
disciplined minds are not entiielj unaffected 
by what I had hitherto su[)posed were but 
mer« comraoii and popular errors and prej- 
udices. 

In relation to this particular subject, I 
deem it to be my duty, Mr. President, before 
I proceed to state more specifically the pre- 
cise points of law, and the constitutional 
grounds on which we shall rely in mainte- 
nance of the defence of our client, to notice 
very briefly and generally some uf the ob- 
servations which fell from the learned Man- 
ae;er, who first addressed you in behalf of 
the Hon. House of Representatives ; observ- 
atious which appeared to my mind as being 
fraught with the most alarming and frightful 
import. 

He assured us however in the outset of his 
remarks (and even this concession, consid- 
ered as a preamble, and a qualification of 
the doctrines which were subsequently ad- 
vanced, did not fail, in some measure to al- 
lay our anxiety for the Respondent,) that 
the Hod. body, of whom he is in part the 
representative, had not been influenct;(l in 
their proceedings by any popular out-door 
rumours; nor, indeed by that general spirit 
of dissatisfaction which had long been prev- 
alent in the community, with regard to tite 
official conduct of the Respondent, and 
which, if I rightly understood the sentiment 
intended to be conveyed by the learned 
Manager, 'Shad sometimes been considered 
" as affording, of itself sufificient grounds for 
" an impeachment," but that they had been 
governed by a rule and a principle through- 
out the whole course of their investigation. 
Indeed Sir ! and what is all this but to say, 
that the grand inquest, or in other words, 
the grand jury of this Commonwealth, 
whose presentments relate to the most seri- 
ous subjects, and are brought before the 
highest judiciary tribunal in our land, did 
not inhale frorp the very air they breathe, 
the spirit of this prosecution, nor catch it as 
an infection, by coming in contact with the 
body of the prosecutor? Really, Sir, I should 
imagine the Hon. House of Representatives 
c«u)d not feel themselves greatly indebted 
to their learned Manager for so very dubi- 
ous, so equivocal a compliment. Surely, 
Sir, it needed not the eulogium of that Hon. 
Gentleman, nor of any other, to cenvince us 
that, in finding this impeachment, they could 
not have been influenced by any other con- 
sideration than a sense of public duty ; and 
that in the fulfilment of that duty, they must 
have been regulated by principles which 
should govern in such a case. We know, 
and we venerate as highly as does the Hon. 
Gentleman, or any of his associates, the in- 
telligente and purity and magnanimity of 



that exalted branch of the government of 
which I am speaking ; we should therefore 
be among the last to imagine, that when 
acting as the grand inquest of the Common- 
wealth, and engaged in the solemn but un- 
welcome business of arraigning a fellow cit- 
izen, hitherto amch respected and esteemed 
in society, thegr eould have permitted their 
minds to be biasfed by any floating rumour, 
any popular excitement ; or be influenced 
by any other consideration, than the law and 
the testimony as it appeared before them. 
The observations, however, of the learned 
Gentleman, to which I have hitherto advert- 
ed, may have been, and probably were, iu 
the course of mere incidental remark, and 
are not therefore deserving of further ani* 
mad version. 

But, Sir, there were other sentiments ad- 
vanced by this Hon. Manager, in the open- 
ing of his very eloquent address to you, 
which are of a much more grave and serious 
character ; and which appeared to me, at 
the time, as they still do, as being fraught 
with the most dangerous and frightful im- 
port. It was stated by the learned Gentle- 
man, and with a degree of emphasis, which 
seemed to denote his entire conviction of the 
truth of the position, that the powers of the 
House of Representatives, with regard to the 
presentment, and of this Hon. Court, in re- 
spect to theti'ial of prosecutions by impeach- 
ment, were " absoliuely transcendent ;" — 
that this Court, as a Court>i>f impeachment, 
was goveme'd by no common law rule or 
principle ; that it was bound only by its own 
independent opinions and judgment, and 
" should take its precedents from no other 
source." Such, I think,> were the senti- 
ments, and if I mistake not, the very woriie, 
of the Hon. Gentleman to whom I dhde. 

And what, Sir, have we here ? In theW*nie 
of God, what is the sort of doctrine whicli ' 
the learned gentleman has laboured to es- 
tablish ? Are sentiments like these fit to he 
proclaimed in a republic ; fit to be pronoun- 
ced on this solemn occasion, and in this hall, 
sacredly devoted to the great cause of liberty 
and law ? Are we in the favoured land of 
freedom, boasting of its equal rights, the pu- 
rity and exoellence of its civil insiiiution*-, 
the ascendency of its laws over the power 
of men? Or is the government of Massa- 
chusetts, hitherto the pride and boast of ev- 
ery one who has enjoyed its protection, sud- 
denly transformed to the image of an au- 
tocracy, to the very similitude of the despot- 
isms of Russia and Turkey ? God forbid I 
I' trust it will be in my power, hereafter, lo 
demonstrate, that the consiituiion of Mjjssm- 
chuse'.ts is by no means obnoxious to so 
foul an imputation. 

Permit me then to inquire. Sir, who aad 
what, is this transcendent House of Repre'* 
sentotives ; *his high and omnipeicnt Court 
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of impeachment, that is elevated above all 
common law rules and principles, that shall 
consult no precedents, but shall stand upon 
its own independent judgment as the only 
rule of its proceedings. What are these 
departments in our government, in the 
palm of whose hand are concentrated these 
great and preeminent powen ; and of whom 
it may be said, that they hold at the mercy 
of their own sovereign will and pleasure, 
the honor, the fortunes, and even ihe civil 
rights and privileges, of the whole magistra- 
cy of our Commonwealth ? 

Sir, on recurring to the constitution of 
Massachusetts, we shall find it contains a/ 
r«w plain and intelligible words, which fur- 
nish an easy solution of these questions. — 
Here we find, that notwithstanding the fan- 
cied preeminence and transcendency of any 
department ef our government, they are af- 
ter all but the mere agents and Servants of 
the people, subject to the same laws, con- 
trolled by the same constitutional principles, 
and standing indeed, except as to the fleet- 
ing, transitory honors of their public station, 
upon the precise footing of equality wfth the 
humblest citizen in the community ! This 
high and Hon. Court is but the mere crea- 
ture of the constitution ; from that source, it 
has derived its existence, and it cannot, will 
not, presume, on this, or on any occasion, to 
contravene tlie lii^h behests of its creator. 
If then we attentively examine this consti- 
tution, whirl) is the great fountain of all the 
power and authority belonging to any branch 
of the government, we shall be convinced 
thnt no such arbitrary, despotic principle, as 
(hat which has been contended for, in rela- 
tion to the subject of impeachment, or any 
other subject, is recognized, or even counte- 
nanced by any provision in that instrument. 

On the contrary it is most apparent, from 
every view that can be taken of the genius 
and character of our social compact ; from 
every thing we know as to the great end, 
and aim of its formation, that it was the in- 
tention of the illustrious patriots who fram- 
ed it, and of the intelligent and high minded 
people who sanctioned it, that there should 
be a known rule and a law, by which the 
conduct, not only of the citizen, but of the 
magistrate, and every order of our civil ru- 
lers, should be regulated and governed ; — to 
the end, as it is emphatically pronounced in 
the constitution, " that there should be a gov- 
ernment of laws and not of men." Indeed. 
Sir, it is this principle, in which consists the 
very essence of a free, republican system of 
government, and by which alone it is dis- 
tinguishable from that repudiated monarchy 
which was thrown off at the declaration of 
independence. It isthis same principle which 
forms the basis of our civil privileges, and 
f^ithout it, all our boasted rights and immu- 
nities are but a shadow, a dr«am ! 



On recurring to the constitution of Mas- 
sachusetts, it will he clearly seen, that its 
framers were sufficiently aware of the inesti- 
mable value of the principle alluded to ; 
and accordingly, that they did not fail to 
give it an application to every order and de- 
scription of men, whether raler or subject ; 
unless indeed it shall be established, by the 
decision of the case now on trial, that this 
high Court of impeachment is a solitary ex- 
ception, and exempt from its operation. 

I shall not presume to trespass upon the 
patience of this Hon. Court by entering, at 
this time, upon an examination of the vari- 
ous constitutional provisions which might be 
quoted in illustration of the position which 
has been stated. For the present. I wish 
only to be indulged in submitting a few gen* 
eral observations in relation to that single 
department of our government, of which, if 
I mistake not, the Senate of Massachusetts, 
when assembled as a court of impeachmeot, 
may properly be considered a member ; and 
as being subject therefoie, in most respeets, 
to the same rules and principles, as those by 
I which the powers of that department are re- 
strained and controlled. 

I refer, Sir, to the judiciary department ; 
and I shall confine my remarks to the high- 
est judiciary tribunal, known to our constitu- 
tion and laws (excepting only this bish court 
of impeachment which I have now the hoD- 
or to address) namely, the supreme judicial 
court of this Commonwealth. The juris- 
diction of this court, as to every matter, civ- 
il or criminal, arising within the Common- 
wealth, it is \vell known, is of very great and 
almost unlimited extent. 

. It is moreover a court in the last lesort ; — 
and its judgments and decrees are final and 
irreversible. From a superficial and cursory 
view of the subject, it would seem indeed, as 
though every thing dear to the citizen in 
this sublunary world ; his reputation, and 
honor, his liberty, his property, and even 
life itself, were committed to the ^vereign 
disposal of the five individuals who comjiose 
this high tribunal ; five mere mortals, sub- 
ject to the like passions and infirmities, and 
frail and fallible, as himself. 

But, Sir, a little observation and reflectkm 
upon the theory of our government, will be 
sufi[ici«nt to shew us, that this is very far io- 
deed from being the true state o( the case. 
Great and extensive as may seem to be the 
authority of the high judicatory I am speak- 
ing of, it will be found on examination, that 
it is hemmed in on all sides by certain 
constitutional metes and bounds, that are 
sufficient to prevent even the possibility of 
abuse in the exereise of this authority ; that 
it is surrounded in fact by a wall, which it 
will nor, dare not, attempt to surmount. 

Do we then find in i)ractice. Sir, that it is 
the arbitrary will, the displeasure of an in* 
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dlgnant judj^e, elevated as be may be upon 
his seat of justice, tbat we are accustomed 
to hold in fear ; or is it the constitution and 
the law, of which the judg;e is after all but 
the. humble minister, that strike terror upon 
the evil doer, and give secui ity and protec- 
tion to the just find upright man ? 

I repeat that the judge is but the mere 
minister oi the law. He can neither create 
nor annul the rule by which the rights of the 
citizen, even in regard to the most minute 
concern of life, may be affected. His judg- 
ments and decrees are but the promulgation 
of mere legal conclusions from the premises 
tbat were submitted to him. 

If an affair of property be the subject of 
inquiry, it is the law, and not the arbitrary 
will or discretion of the judge, which is de- 
cisive of the question. If the life of any 
member of the society have become forfeit, 
it is the law which condenms ; and the whole 
duty of the judge consists, in barely pro- 
nouncing its sentence of condemnation. — 
Such, Sir, is the theory of our government, 
so far as relates to the administration of pub- 
lic justice under the constitution of Massa- 
chusetts; and I feel no small degree of pride 
and satisfaction in having it in my power to 
say with confidence, that such has been the 
intelligence and purity of our civil magis- 
trates, such the consciousness of their res- 
ponsibility to the people whose rights and 
interests are committed to their custody, that 
scarcely an instance has occurred, in which 
it may be said thae their practice has not 
been in correspondence with this theory. 

Much less have we ever heard that any 
judge of our Courts, professing to be an ad- 
ministrator of public justice, whether in the 
highest or the most subordinate judicatory 
of the Common weahh, has had the boldness, 
the effrontery to avow, in the language of 
the Hon. Manager, that '*he is not bound by 
any common law rules and principles" ; that 
** he will be guided by no precedents" ! — 
Never, never, I believe, was it known in this 
or in any other section of our free and en- 
lightened country, that a judicial officer has 
had the arrogance to boast of the "tran- 
scendency" of his powers ; or that he shall 
W governed by no other rule than his own 
independent opinions, in making up his ad- 
judications. # 

No, Sir ; under the smiles of that merciful 
Providence, that has watched over and guid- 
ed the destinies of this nmch favored people, 
we have hitherto been exempt, and I trust 
in Qod shall yet continue to be, from the 
affliction of that most direful scourge, a 
judge clothed with full discretionary powers; 
a judge, knowing no superior, and holding 
at the mercy of his own arbitrary will and 
pleasure, the lives and fortunes and liberty 
^f the subject. 

No, Sir ; there has never stalked in this 



land any such judicial monster a« an Emp- 
sop or a Dudley ; nor have we yet adopted 
for our imitation the Star Chamber doctrine 
of a court, " holding that for honourable, 
which pleaseth, and that for just, which pro- 
fiteth ; and becoming both a court of law to 
determine civil rights, and a court of reven- 
ue for enriching £e treasury ; a court en- 
joining upon the people that which was not 
enjoined by the laws, and prohibiting that 
which was not prohibited," 

Very different indeed from all this, is the 
character of the Massachusetts judiciary. It 
is not that which profiteth, nor that which is 
most consonant with the humour of the 
judge ; but it is the constitution and the 
law, which are the rule of his conduct and 
his decisions. 

Accordingly, Sir, never was it known, and 
I trust it never will be (unless indeed the ex- 
traordinary sentiment which has been pro- 
claimed by an Hc>n. Manager should seem 
to give encouragement to such presumpticm) 
that any judicatory in our land has been so 
infatuated by elevation to power, as to 
imagine itself independent of that rule, or , 
to set up its own private judgment and opin- 
ions as the only standard of its decisions. 
God forbid that the people of Massachusetts 
should ever be left to endure with compo- 
sure any such example of effrontery in their 
magistrates. 

But, Sir, my remarks thus far have been 
confined merely to the consideration of the 
nature otAhe office^ and the duties of those 
who d)fe called to preside in our courts of ju- 
dicature. There are however other pro- 
ceedings necessary to the due administra- 
tion of public justice in our country, which 
are not less deserving of^ttention ; as af- 
fording additional illustration of the |;reat 
principle for which we contend on the ptios* 
ent occasion. The judges of our courts are 
not alone concerned in accomplishing the 
great purposes of the law. — Although they 
have much to perform in the progress, yet 
they have nothing to do at the inception, of 
a criminal prosecution. Belo>v the seat of 
judgment,yeton a level with it as regards 
the great and momentous duty to be fulfill- 
ed, there is another tribunal wluch stands as 
a rampari between the accuser aud the aci- 
cused, the prisoner and his judge. 

Tlie tribunal to which I allude is no other 
than the grand inquest of the several coun* 
ties, who, as guardians of the public peace 
and welfare, are charged with the present* 
ment of crimes committed within their res- 
pective precincts. So far as relates to the 
prosecutions of offenders, this inquest may, 
very properly, be regarded as a constituent 
part of the Court ; possessing, as to every 
thing within the appropriate sphere of us 
jurisdiction, a power as indepeiwent, an au- 
thority as absolute, as Qould be pretended by 
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the highest judicial officer in our laud. It 
is well known to us all, that the grand ju- 
ries of this Commonwealth are invested with 
the exclusive power of presentment and in> 
dictment for crimes ; that it is through this 
medium and thisonljr, that the voice of the 
accuser is permitted to reach the bench of 
justice; that it is through this ordeal that 
both the aggressor and the agrieved must 
pass, in order to await the judgment of the 
law. 

Such is the power of our grand juries ; yet 
has it ever been imagined, that in the exer- 
cise of this power they were not bound by 
" any common law rules or principles" ? — 
That, in forming a decision upon any matter 
submitted to their inquiry, they were at lib* 
erty to set up their own private judgment 
and opinions, in opposition to a known rule 
of law, and to construe any thing and every 
thing a crime, which should happen to be 
offensive to their taste or their feelings? No, 
8ir> with us it never has been seen, that the 
intelligent body of citizens, who usually 
compose this most important branch of our 
civil authority, have presumed to take upon 
theifnselves the high privilege of censors ; to 
rei^Vlatc and correct the morals and manners 
of society ; or in the plenitude of their pow- 
er, have they, in any instance felt themselves 
authorised to disturb by their inquisitions the 
tranquillity of even the humblest individual 
iirtbe community, without proceeding on the 
ground of his having committed some of- 
fence against' a knoWn and established law 
of the land. 

Whatever loose and incoherent practices 
in regard to this subject, may have been in- 
dulged in any other section of our coun- 
try, it should be nfatter of pride apd satis- 
faction to us all, that in this Cotnmonwealth 
the solemn processes of the law are not per- 
mitted to be abused and degraded by any 
such levities. 

Again Sir, in relation to the great princi- 
ple which is the present subject gf our in- 
quiry, it may be useful to consider for a 
moment the nature of that oilier great and 
most important power, which we see em- 
ployed in the administration of public jus- 
tice, the trial by jury. This it is, which not 
only in this, but in the country from whence 
we are descended, has been emphatically de- 
nominated the very bulwark of civil liberty, 
the great barrier of defence and protection 
to the subject, against the usurpation and 
tyranny of arbitrary power. Accordingly 
we find that the trial by jury is a first and 
fundamental principle in the constitution of 
Massachusetts, and more than any thing, I 
had almost said every thing besides, is es- 
sential to the great purposes of its forma- 
tion. 

Such being the high 'destination of this 
inott reoowned and popular branch of our 



jur^cal polity, it is certainly not unreasona- 
blelo suppose, that if it had been deemed 
consistent in other respects with th^ genius 
arid spirit of our system of govei^nment, to 
have confided to any council or body of 
men whatever, the exercise of large dbcre* 
tionary powers, it is to this tribunsu most es- 
pecially, that such powers w^uld have been 
entrusted* But, Sir, we do not ^nd this to 
be the case. The constitution ot Massachu- 
setts, ever faithful to the great cause of civ- 
il liberty ; ever intent upon the accomplish- 
ment of its great design of securing the 
rights of the citizen from the arbitrary will 
and control of his fellows, has chosen to 
leave liable even the much favored trial by 
jury, to the salutary limitations, and re- 
straints of the common law. Accordingly 
we do not' find that this tribunal has 
ever yet presumed to hold itself up as um- 
pire and arbitrator to determine, according 
to the dictates of its mere will and pleasure, 
the various controversies between man and 
man, between the citizen and his govern- 
ment. So far as I know, the instance has 
not occurred in which a traverse jury in this 
Commonwealth has pretended, that, in rela- 
tion to the trial of crimes, its powers " were 
transcendent;" that it was not to be influenc- 
ed by any precedent or authority, but could 
become a " law unto itself," and adopt no 
other rule than its own mere will and pleas- 
ure, as the basis of its decisions. On the 
contrary, by the very tenor of their oaths, 
they are bound to render their verdicts, " ac- 
cording to the law and the evidence" submit- 
ted to them ; and a decision upon any other 
grounds, even in relation to the most trifling 
concern of proj)erty, upon which they might 
be called to determine, would be not less a 
sacrifice of their honor and conscience, as 
individuals, than an outrage upon the socie- 
ty of which they were members. 

I might proceed, Mr. President, almost to 
infir\itado in the multiplication of examples 
tending to illustrate the absolute liniversali- 
ty of that principle of the constitution and 
the law of Massdchusetts, which requires of 
every branch and department of the govern- 
ment, the evidence of some legitimate rule 
and reason, as the grounds of its proceed- 
ings. Upon an attentive examination of the 
whole scope and tenour of our social com- 
pact, we cannot but be forcibly impressed by 
the conviction that a most inexorable jeal- 
ousy of power must have jpresided at its for- 
mation. It seems indeed to proeeed through- 
out on the principle, (as though it were an 
axiom in our ethicks) that the possession of | 
power and the propensity to abuse it, were 
necessarily connected and inseparable. 

If then it be perceived that every depart- 
ment of our government has been placed by 
the constitution in the custody of the law ; 
if it be clear, an i it certainly is so, thattlM 
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riEhts of oven the humblest individual ktthe 
community, are holdeu sacred and inviola- 
ble, and are not to be affected by any other 
power than ** the judgment of his peers, or 
^ the law of the land" ; if indeed in our sys- 
tem of government we find a fixed rule and 
a law for everjr'thing besides, how shall it be 
said that we have not something like a prin- 
ciple and a law in relation to the great sub- 
ject of trial by impeachment ? Permit me 
to inquire, Sir, is it not most remarkable ; is 
it not indeed absolutely incredible, that the 
framers of our constitution, who did not 
omit to make the most ample provision for 
the security by law of every other description 
and denomination of citizens, should never- 
theless have been so blind and so negligent, 
as to have left the whole civil magisiracy of 
the Commonwealth — a class in our commu- 
nity, of all others, the most entitled to our 
veneration and respect — subject to be con- 
demned, and despoiled of their dearest rights 
and privileges, not by the law of the land, 
but at the mere will and pleasure, and by a 
single casting vote of a single branch of our 
legislature? Sir, in my mind the supposi- 
tion is monstrous and cannot be endured ; 
and I humbly hope that it may be in my 
power, in the sequel of the remarks which I 
shall have the honor to suiimit to this Hon. 
Court, to demonstrate its fallacy, and its ut- 
ter repugnancy to every principle of our 
excellent constitution. 

\i hsdf past 1 o'clock Mr. Blake gave 
way to a motion for an ndjournment, and 
the Court adjourned to half past 3 in the af- 
teruoon. 

AFTERJSrOOJV. 
The usual messages between the two 
Houses were delivered by Mr. Gardner of 
the Senate, and Mr. Thaxter of the House 
of Representatives. 

The Court being opened, at a quarter be- 
fore 4 o'clock Mr. BLAKE resumed his ar- 
gument : — 

. Thus far, Mr. President, it has been my 
intention, in the coiirse of the remarks that 
liaye been submitted to you, to take some 
general views merely of the constitutional 
powers and duties of this Hon. Court, as a 
eourt of impeachment ; and to repel at once 
the bold, adventurous doctrines, in relation 
to this subject, which were advanced by an 
Hod. Manajisr, at the opening of the prose- 
cution in behsklf of the Commonwealih. 

With your permission, I will now proceed 
to a iiK^e partioolar consideration of this in- 
tereifiiig subject ; and to state more specific- 
ally andUdistinetly, the legal and constitu- 
tional grounds on which we shall rely in the 
defence of our client. 
• In relation to the trial by impeachment, 
there are, Sir, to be found in the constitution 
of Massachusetts, two provisions, and onl^ 
two, which seem to have a direct and jmmc- 
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diate reference to the subject in question. 
The first of these is contained, in Chapter 
1st, Sect. 3d, Art. 6th, and is in these words 
viz : — 

'* The House of Representatives, shall 
be the grand inquest of this Commonwealth ; 
and all impeachments made by them shall 
be ho^ and tried by the Senate.*' 

The otlieri provision will be found in Chap* 
ter 1st, Sectioned, Art. 8th, and is thus ex- 
pressed, viz : — ** The Senate shall be a 
Court, with full authority to hear and de- 
termine all impeachments made by the 
House of Representatives, against any offi- 
cer or officers of the Common wealth, for 
misoonduct and maladministration in their 
offices. Bat previous to the trial of every 
impeachment, the members of the Senate 
shall respectively be sworn, truly and impar- 
tially to try and determine the charge in 
question, according to evidence. Their 
judgment however, shall not extend fu rther 
than to removal from office, and disqiU||l||^ 
cation to hold or enjoy any place of honor, 
trust, or profit, under this Commonwealth ; 
but tiie party eo convicted, siiall be never* 
theless liable to indictment, trial, jud|fenent 
and punishment, according to the UfEt of 
the land." 

•Here then we find established, by the con- 
stitution, n grand inquest for tiie present- 
ment, and a high court for ihe tr>inj Mid 
determming of the delinquencies in offidl of 
the civil u^igistrate. Here also we see very 
clearly the nature and extent of the punish- 
ment, in sUcli cases, that this high tribunal is 
empowered to inflict. 

So far as relates to these particulars, the 
language, as ^voll as tlie inteBtion, of the 
constitution, seems to be sufficiently plain 
and intelligible. 

But Sir, (and it is owing, as I think, to the 
introduction of one most' unfortunate lyyrd 
which we find in the article of the cop^ti'tU' 
tion last recited) there arises here, a; ^e 
very tliresht»ld of this cause, a most s^rimts 
and intorestitijf question ; a qurstion, as to 
what species and decree «f official ** mis- 
conduct" in a public functionary, (** miscon- 
duct," I say, for that is the word to which I 
have alluded) was intended by the cohsttn- 
tion, to be the subject mutter of pre>entnicnt 
by this grand inquest, and to be tried and 
punished by this high Court of impeach- 
ment. 

In relation to this question t!ieie has, I 
know, existed in the commnni'y, and even 
in the mind* of the most refleetitig and in- 
telligent men, an honest diversity of opin- 
ion ; and I aiii quite willinfi; to admit, thut 
the proper elucidation of tlie stibject must 
necessarily be attended with considerable 
labor and difficulty. 

I will venture however to assume it as h 
position, wi>ose truth atid solirtity it will be 
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my endeavour to esttblisb in the course of 
my remarks, that the constitutional jurisdic- 
tion of this Court, sitting as a court of im- 
peachment, extends to nothing less than 
certain high crimes and misdemeanors in 
office ; — That neither a judge, nor any oth- 
er officer of this government, is liable to be 
removed from office, or otherwise to be 
punished, by impeaclunent, but on convic- 
tion of some specific, definable offence 
against a known, preexisting, law of the 
land. . 

In the course of reasoning which I shall 
adopt in order to establish the truth of this 
proposition, although my arguments will be 
principally founded upon what I conceive to 
be the direct and paramount authority of 
our own constitution, yet I am not unwilling 
to admit that there is to be derived no in- 
considerable portion of useful light and in- 
formation, in relation to the gi^eat subject of 
the trial by impeachment, from a reference 
to the principles relative thereto, as we find 
them settled, and establfshed (especially in 
more modern times) in that nation from 
whence most of our notions of jurispru- 
dence have been derived./ The very word, 
r^impeachraent, which has been adopted into 
^ our constitution, being indeed in the code 
from whence it is derived, a term purely 
technical, denoting a particular method ap- 
pointed for the trial of certain crimes, it be- 
comes absolutely necessary' that we should 
go back to its source, in order to ascertain 
its legal import and signification, and the 
rules and principles with which it is cen- 
^iiected. \nd here. Sir, I am prepared to 
ag"ree without the least reserve, Ahat| the 
principles of the English law, in relation to 
the trial by impeachment, so far as they 
may be deemed in any degree applicable to 
our own condition and circumstances, and 
have not been qualified or restrained by any 
of the provisions of our wvn constitution, 
are deserving of great respect and attention ; 
and are, indeed, to be received, as possess- 
ing almest the force of binding authority, 
in this Commonwealth. Wh;Jt then do we 
iind. Sir, to be the doctrines of the English 
law, in 'regard to this great and extraordina- 
ry mode of trial ? What are the particular 
delinquencies that fall within its scope ; and 
the legal rules and principles by which the 
trial and the decisicm are to be governed ^ 

In reference lo all these questions, I 
would beg leave, in the first place, to invite 
the attention of this Court to a fQVf general 
leading principles, as we find them laid 
down by an admirable elementary writer of 
the highest authority. In the Commenta- 
ries of Sir William Blackstone, vol. 4. page 
259,2D0,261,ii'c. in his chapter respectinij 
" courts of criminal jurisdiction," he speaks 
tirst, (as standing first and foremost in the 
enmner.uipn) of the high court of parlia- 



ment ; and of this he 9iy», « tliat it is tli» 
supreme court in the kiiigdom, not only for 
the making, but also, for the execution of 
the laws, by the trial of great and enormous 
offenders, whether lords or commons, in the 
method of parliamentary fmpeachment"— 
That " an impeachment, before the lords by 
the commons of Great Britain, in parlia- 
ment is a prosecution of the already known 
and established law, and has been, frequent- 
ly, put in practice ; being a presentment to 
the most high and supreme court of criminal 
jurisdiction, by the most solemn, grand in- 
quest of the whole kingdom." [See also 
Hale*sP.C. 150.] 

Again at page £60 it is remarked by 
this author, that " The artieles of impeach- 
ment are a kind of bills of indictment^ found | 
by the house of commons, and aftinrard^ 
tried by the lords ; who are, in cases of mis-l 
demeanors considered not only as their own^ 
peers, but as the peers of the whole nation." 

As to the utility of the trial by impeach- 
ment, he adds, that " it has a peculiar pro- 
priety in the English constitution ; which has 
much improved upon the ancient model im- 
ported hither from the Continent. For,''say8 
he, " though in general the union of the 
legislative and judicial powers ought to be 
most carefully avoided, yet it niay happen 
that a subject, intrusted with the administra- 
tion of public affairs, may infringe the rights 
of th6 people, and be guilty of such crimes, 
as the ordinary magistrate either dares not 
or cannot punish. Of these the representa- 
tives of the people, or house of commons, 
cannot properly judge ; because theif con- 
stitucsnts are the parties injured," &c. kc 
But before what court shall this impeach- 
ment be tried ? Not before tlw ordinary 
tribunals, which would naturally be swayed 
by the authority of so po>verful an accuser. 
Reason therefore will suggest, " that this 
branch of the legislature," that is the house 
of connnons, " which represents the people, 
must bring its charge before the other branch 
which consists of the nobility, who have 
neither the same interests, nor the same pas- 
sions as popular assemblies. It is proper 
that llie nobility should judge, to insure jus- 
tice ro the accused ; as it is* proper that the 
people should accuse, to insure justice to the 
commonwealth." 

In this connection, Sir, I would beg leave 
also to read a passage from the work of 
another elementary writer of equal respecta- 
bility, and not less acknowledged authority, 
than that already cited, in which the sub- 
ject of impeadvment is treated with some- 
whnt more particularity, and some addition- 
al rules and principles arc laid down with 
rejs:nrd to the nature and force of this extra- 
ordinary method of prosecution, which are 
deserving of the most serious atteiUion, on 
the present occasion. 
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I refer Sir, to the admirable Lectures of 
Mr. Wooddeson. In vol. d, page 611 of 
this work, in treating of the law of im- 
peachment, it is thus laid down ; 

" As to the trial itself, it must of couise { 
vary in external ceremony, but differs not in 
. essentials from criminal prosecutions before 
inferior courts. The same rules of evidence, 
the same legal notions of crimes and pun- 
ishments prevail. For impeachments are 
not framed to alter the law, hot to carry it 
into more effectual execution, where it 
might be obstructed, by the influence of too 
powerful delinquents, or not easily discerned 
in the ordinary course of jurisdiction, by 
reason of the peculiar quality of the alleged 
crimes. The judgment therefore is to be 
such as iSkWarranted by legal principles or 
precedibiits ; — In capital cases, the mere 
stated sentence is to be specifically pro- 
nounced. 

Were it necessary for me, Sir, to shew the 
antiquity, or authenticity of the * doctrines 
here advanced, as to the English law of im- 
peachment, by these great and celebrated 
commentators, I could readily do this, by re- 
ferring this Hon. Court, to the authority of 
much earlier writers, who have been most 
conspicuous in the juridical history of Great 
Britain, 

It is to be presumed, however, that noth- 
ing need be added on the present occasion, 
to the authority of the great nara3s that have 
been mentioned. 

Such then we perceive. Sir, are some of 
the doctrines of the English law, in relation 
to the trial by impeachment; and although, 
as I shall hereafter attempt to show, there 
areother and most important rules and prin- 
ciples which are applicable to a case of im- 
peachment, arising under the constitution of 
Massachusetts, yet I will very cheerfully a- 
grde, th^t the principles which have been 
quoted shall oe considered, to the utmost ex- 
tent of their applicability, as having the force 
and authority of law on the present occasion. 
With reference, then to the history and 
the character of the trial by impeaohmeut, 
as we find it explained in the authorities 
that have been cited, a most important idea 
which first preserits itself to our mind is, that 
it was intended, net for the purpose of sub- 
jecting the party accused to any degree of 
rigour or severity, to which he would not 
hjive been exposed by the common and ordi- 
nary course of trial by jury, but was in fact, 
designed for the express purpose of affording; 
him additional security and protection. It 
was intended, not for the purpose of dcpriv 
ing the civil magistrate of that boasted priv- 
ilege of being heard and adjudged by his 
peers, which might be claimed as a birthright 
by the very humblest individual in the realm, 
but was designed to shield the dignity of his 
•flice and station from the influence of those t 
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adverse prejudices and suspicions, which are 
but too commonly indulged by tiie mass pf 
people in the community, in regard to the 
character and conduct of those whom they 
have elevated to power. It is for this reason, 
and only this, that the honor, the office, the 
civil rights, of the public functionary, might 
be lifted above the reach of popular preju- 
dice and exempted from the bias which is 
likely 40 be felt by the juror, in the inferier 
tribunals, in favor of the accusation, where 
no other than the sovereign people are the 
accuser, that the wisdom of the English law 
has confided to a higher and more indepen- 
dent department of its government, th& trial 
of impeachments. For the same reason I 
may add, though the analogy is but feeble 
and imperfect, has the constitution of Massa- 
chusetts consigned this method of trial to 
the high tribunal whom I have the honor to 
address. It is nevertheless to be borne al- 
ways in mind, that according to the constitu- 
tion of England, an impeachment, afler all, 
(differing most widely, in this respect from 
the very questionable proceeding by act of 
attainder or bill of pains and penalties) *' is a 
prosecution of the already known and estab- 
lishfii law of the land ;" that it was framed, 
'*not to alter thi&law, but to carry it into 
more effectual execution"; that it is, in fact, 
in the language of one authority that has 
been quoted, a kind of '* bill of indictment," 
whose trial varies indeed, '^ in external cer- 
emony," but differs not in essentials, that 
is, in regard to the rules of evidence, the 
legal notions and definitions of criines and 
punishments, from other criminal prosecu- 
tions before the inferior courts of justice. 

Thus we see. Sir, what are to be reckoned 
as being among the leading, fundamental 
principles of the English law in relation to 
tiie trial by impeaohment. It is well known 
to us all that these principles, like every 
thing else which the wisdom of man in any 
nation or age has devised for the regalatiran 
of civil society, have occasionally been per- 
verted and abused. There is nevertheless 
affoirded us, in the history of certain recent 
events which have occurred in the country 
to which I have alluded, the best possil^c 
evidence that the wise- and salutary princi- 
ples that have been stated, are too deeply 
scc^ted in the constitutio4i of that nation, to 
be again disturbed ; and that to this day they 
are »emiinhig unshiUien, and unimpaired. 
I allude, Sir, to that most difficult and " dis- 
tracting" subject, the la^e trial of the Queen 
of England. The nature of this memora- 
ble prosecution, the difficulties and embar- 
rassments which attended it in its progress, 
as well as its final result; it is presumed, must 
be perfectly familiar to the recollection of 
this Hon. Court. This prosecution, we know, 
was carried on in that most unusual and ex- 
traordinary form, which is sompiimes, though 
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rarely, resorted to by the government of 
£neland, in the administration, or the pre- 
tended administration of public justice, by 
the bill of pains and penalties. It is also 
well known, that according to tlie principles 
which have been laid down by ths great ele- 
mentary writers and commentators upon the 
constitution and laws of Great Britain, in re- 
lation to this very questionable mode of pro- 
cedure, it is considered by them all, ^ being 
a sort of proseciltion, like the act of attain- 
der, which is only cnlculated, ^^pro re nata,^* 
and can be warranted only, by the presence 
of some signal exigency, some great neces- 
sity cr state expediency, demanding imperi- 
ously a more prompt and effectual interposi- 
tion of the civil autlioriiy than can be affbrd- 
ed it) the common and ordinary dburse of 
public justice. 

On recurriug to the report of this celebra- 
ted trial, which is now on the table before 
me, it will be seen, that at a very early stage 
of its progress in the House of Lords, an at- 
tempt was made, and most strenuously per- 
sisted in, by many of the most distinguished 
members of that illustrious assembly, to 
quash the bill and thus to arrest at once all 
further proceedings in that form. Thif pro- 
ceeding by bill of pains and penalties was, 
Jt seems, opposed on tarious grounds. The 
objections of some of the members proceed- 
ed on the general groun is, that notwithstan- 
ding the few precedents that were to be found 
in the juridical history of former, and for the 
most part turbulent times, yet that this mode 
of prosecution, at all times, and under any 
imaginable circumstances, was in truth but 
an engine of violence, injustice and oppres- 
sion ; that it was an infringement upon the 
dearest rights and privileges of Englishmen ; 
and an outrage upon the fundamental prin- 
ciples of the constitution and the law. By 
others, who were willing to admit the author- 
ity of parliament, in certain extraordinary 
crises, to resort to this unusual course of pio- 
cedure, it was nevertheless insisted, that it 
was »varranted only by stern, imperious ne- 
cessity ; by the impendence of some great 
danger to the welfire of the state, which 
ctfUld not be guarded as^ainst by any other 
means ; and that in the case of the Queen, no 
such cause could be found to exist, sufficicnf 
TO justify the measure. 

Ai^ain, it was contended bv other mem- 
bers of the House, that if the illustrious per- 
sonage who was the object of this prosecu- 
tion, had been guiltjf of offences as:ainst the 
constitution and laws of tlic realm, which 
called for inquiry, and for punishment, she 
had a right to be heard And tried according 
ro the legiii»nite forms of proceeding, which 
nro established bv the constitution and the 
I iw. If hep offNice were adultery, it was 
S4id \h'.\t. ab'.il of divoice would be the reg- 
iiJa: ciu:l appivjpriate reiufidy ; or, if the 



crime had been committed, under such cir- 
cumstances as to bring the case within the 
statute of treason, then that the only legiti- 
mate course to be pursued, was by indict- 
ment or impeachment' On the other hand, 
it was argued by many of the Ijords who 
were advocates for this form of prosecotioa, 
(and it is to the grounds that were assumed, 
in itiis pan of the discussion, that I desire 
more especially to draw the attention of this 
Hon. Court on the present occasion) that in- 
asmuch as the act of adultery, '* though one 
of the greatest offences against the law of 
God, and the well-being of civil society," 
was yet not a crime cognizable by the crim- 
inal law of England, it could not tberelbffev 
be made the subject of incictnaealk Kir 
the same reason also, it was conieifiMli Ihrt 
It could not be visired by the war iC^to- 
peach inent ; for that nothing coaM lii the 
subject of that mode of prosecution, but'an 
offence against some known established law 
of the land. 

I wilt not weary the patience of this Hon. 
Court, by quoting from the book which I 
have in my hand, much of the very able ar- 
guments that were urged on either side, on 
the occasion alluded to, in relation to this 
great and most interesting question ; hut wilt 
barely refer to some of the i>bservations 
which were made by one of the most cen* 
spicuutts members of the high court of im- 
peachment in England, in support of the 
precise principle, for which the counsel for 
the Respondent contend in the case now on 
trial. The question in debate was, whether 
the then pending bill of pains and penalties 
should be dismissed, in order that the pros- 
ecution might be resumed in the form of im- 
peachment ; the remarks, upon this point, to 
which I would solicit the attention of this 
Court, are among those which fell from the 
Earl of Liverpool, and will be found at pagr 
es 841, 42, fee. &c. of part 1st of Dolby*^ ^ 
Report of the Trial of the Queen ; LondoA ; 
edition. 

In the course of his reply to the various 
arguments which had been urged against the 
bill, the noble Earl remarks, *'That he was 
quite willing to allow, that when a bill of this 
kind was brought forward, it was necessary 
for those who proposed it, to show some spe- 
cial grounds on which it stood, and to prove 
that any other course was liable to strong ob- 
jections. Now,'as3umin'7 the alleged crime 
to have been committed ; and assuming this 
for the present only, he would inquire what 
o;her course their lordships or the govern-' 
ment could have adopted, save that 'whi(h 
was now under consideration. From the 
Opinions which had been delivered by the 
learned judges, it was quite clear that Her 
IMajesty could not be indicted for high trea- 
son. He had no difficulty in saying (and 
there were those about him who know well 
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his sentiments bn the subject) that if indict- 
ment for high treason had been open to the 
government, that was the course, and the 
only course that he would have recommend- 
ed for adoption. But the question as to in- 
dictinent for high treason had been eom- 
pletely set at rest. Whatever doabt had 
before, existed, had been put an end to bjr 
the opinion of the juds;es. Wha^ otbar 
course then, save that which they were now 
considering, could be retorted to, after that 
solemn decision ? There was but one other, 
that b^lropeachment, and he wished to call 
their lordsnips' attention to the view which 
he took of that course. In his mind, all the 
objections which could be urged against a 
spoila] kvrinight, with equal jnstice be ap- 
plied t»Jvi|»acninent. The argument of 
the tanM counsel who had been heard 
agaiust tile Vtll, came to this ; that every of- 
fence miglit be made the subject of impeach- 
ment. If that statement were good dejurcj 
as well as practically ; if a proceed ng by 
impeachment were open, in every case, 
where a public grievance existed, w < was 
an exception made in ff^vor of bills of ] ains 
and penalties?" 

Permit me, Mr. President, here to inter- 
rupt for a moment the argument of the no- 
ble Earl, that I may put the question to j his 
Hon. Court also, that if, under the cou^itu- 
tton and law of this Commonivealth, the 
proceeding by impeachment be open in ev- 
ery case, whare some petty delinquency, 
some trt0iiig aberration from the exact lii e 
of official duty, whether amounting or not ro 
a crime in the eye of the law, is imputed to 
the civil magistrate ; why is it that another, 
and not less effectual remedy for the griev- 
ance in all such cases, namely, the removal 
upon address of the two branches, has been 
studiously appointed by our constitution, and 
superadded to this all-searching, all-pervad 
ing power of impeachment ? I am quite con- 
tent^ Sir, that the answer %vhtch was given by 
the noble lord in parliament in regard to tlie 
law of England in such case, should be re- 
ceived as my own answer on the present 
occasion. -- 

He goes dn to remark that, '* the reason 
of exception in favor of bills of pains and 
penalties and of attainder, was obvious. It 
Was," says he, " simply this, because cases 
rlid occasionally arise, to which impeach- 
ment would not apply. Tliat was the ground 
r)n which bills of pains and penalties, and of 
attainder must stand or fall. Then assum- 
ing this crime to have been committed, it 
was evidently not high treason, under the 
stature of Edward III.; and in the next 
place, it was not a crime by the common 
\^\v of this country, generally speaking. — 
But it would bo sni<l that the offence in ques- 
tion was a sort of moral abuse, which, like 
all others, con^m honosmorest might be made j 



, the subject of impeachment; and it was fur-^ 
ther argued, that if case> of this nature could | 
not be visited by the Way of impeachment, \ 
it would go to narrow the rights and privile- I 
ges of the two houses of parliament. No / 
man was more inclined than he was, to pro- / 
tect them in the exefcise of their rights to ^ 
the fullest possible extent ; but he knew not 
how they could make that a subject of im- 
peachment, which by the law of England 
was not a crime." 

I am aware, Mr. Pre&ident, that all which I 
have here quoted is to be regarded but as the 
expression of an opinion by a single individ- 
ual ; and that as such, notwithstanding the 
distieguished talents, the exalted station of 
that in^ividu^l in the government of which 
he is a principal member, it is entitled to no 
more weight in the estituatiou of this Hon. 
Court than the opinion uf any other intelli- 
gent man in our own community, who may 
have had occasion to exercise the powers of 
his mind upon the subject in question. But^ 
Sir, upon an examination of the whole scope 
of reasoning and argument which were so 
conspicuously displayed upon the occasion 
alluded to ; and with reference more espec- 
ially tflrihe fmal decision, which ensued, of 
the great question to which all this reasoning 
and argument were applied, I feef myself 
fully justified In stating, that these principles 
which were advanced, in relation to the Jaw 
of impeachment by the distinguished person- 
age I have alluded to, were ultimately sanc- 
tioned and adopted by the highest authority 
of the British empire. 

In support of this suggestion I would beg 
leave to state to this Hon. Ccurt,lhat after 
it was virtually ti greed, as well by the advo- 
cates as the adversaries of ihe Qnefen, that 
the bill of pains and penalties ought on ev« 
ery principle te be dismissed, in case im- 
peachment would lie, for the offences with 
with she was charged, the final vote 60 the 
question was carried by a majority of one 
hundred and fifteen of the House, in favor 
of proceeding on the bill. 

In this view of the subject Sir, and con- 
sidering more especially, that on the occa- 
sion alluded to, the greatest wisdom and tal- 
ents and learning of one of the most en- 
lightened nations on the globe, wore com- 
bined, and concentrated, and brought to 
bear upon this great question of consti- 
tutional law, it would seem to be by no 
means presumptuous, were I to rely on this 
decision as afifording something like a rule, 
for the case now on trial. 

Upon the whole, MA President, I feel my- 
self warranted in stating it as ar, undenn- 
ble position, (and I profess to l-ave devoted 
no inconsiderable attention to ihe investiga- 
tion of this subject^l that, for nearly two 
hundred years, to the present day,ih% great 
principle has been recognized in England » 
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as constituting a part of tbdr law of impeach- 
ment, tbat it is a process which can only be 
resorted to for the punishment of some 
great offence against a known, settled law of 
the land. 

Such then, we see, Sir, is the wisdom, the 
justice, I may say also the benignity (for, 
even justice, in a monarchy, may be viewed [ 
as benignity,) of a government, whose eon- 
stitution and laws, we have certainly not [ 
been accustomed, (to say the least) to regard 
as a model of perfection, nor as being too 
much disposed, to favor the purpose of civ- 
il liberty^ or the rights of the subject, at the 
expence of power, and prerogative^ 

It remains then to be considered, whether 
in this respect the mild and liberal system of 
laws which hds been adopted by the people 
of Massachusetts, and under which they 
have lived and prospered for so many years, 
be not equally favorable to the rights of the 
citizen, the security of the magistrate, and 
the maintenance of the principles of justice 
and of truth. 

Whether, in fact, it be consistent with 
what we know of the patriotism and the sa- 
gacity of those enlightened statesmen who 
were the founders of our constitution, that 
when forming a government upon the pure 
basis of a republic, they could have permit- 
ted their great ininds to have been busied in 
the adjustment of comparative trifles ; in 
ferreting from the system, each grain and 
atom ul arbitraiy power, and yet were so 
short sighted after all, as to have left in the 
very midst of their production, a foul princi- 
ple of despotism, fit only to have a place in 
the codes of a Caligula or a Nero ! 

I humbly hope, Sir, it will be in my pow- 
er to show, ill the sequel of my remarks, 
that n^^iUier the constitution of Massachu- 
setts, nor the eminent men who were con- 
cerned in its formation, are open to any 
such imputation. 

Thus Car Mr. President, my remarks have 
been principally confined to a consideration 
of some of the principles which are recog- 
nized by the constitution and the law of 
England in relation to the subject of ini: 
peachinent. 

It is not however, as I think, to the consti- 
tion and law of that, or any other foreign 
nation, but to our own constitution and the 
law of our own land, that we are to look af- 
ter all, for the principle and the authority 
by which we are to be guided and governed 
on the present occasion. I am willino; in- 
deed to admit, that in so dlr as the provis- 
ions of the consiiuitioaof Massachusetts, in 
regard to the subject of impeachnjent, have 
adopted the teciniical language of •mother 
nation, it is not (»nly proper, but necessary, 
that we should resort to the codes of that 
nation, in order to ascertain the legal signi- 
cation and import of the terms thus employed. 



It is also very readily admitted, that if there 
be found in the text of our constitution sdj 
thing doubtful or ambiguous,m relation to tkb 
subject, we may vety ^properly seek for its 
explanation by consultmg the wisdom and 
experience, of that country, whence so 
large a portion of our whole system of ju- 
risprudence was originally derived. 

Thus far, Mr. President, but no farther in 
my humble opinion, is it competent for tbii 
Hon. Court, on the trial of an impeach- 
ment, to be influenced in its proceedings or 
its decision, by any other authority on Mrtb 
than the constitution and law of this Com- 
monwealth. 

Heretofore, in the course of ray argument, 
I have had occasion to remark, that the Mi- 
liamentary usages of Great Britain, wnieh 
constitute, in reality, the very fouiMation of 
their law of impeachment, could not, m my 
opinion, be reeeived as having any force or 
applicability, upon the present occasion.^ 
to this remark, it might, I think, very prop- 
erly have bjBcn added, that from a reference 
to those usages, nothing could be obtained 
which would serve, even in the way of anal- 
ogy, or example, to assist this Court, in the 
course of its proceedings. In further illas- 
tration of my views on tliis head, I wouU, 
now, beg leave to call the attention of the 
Court to that clause in the constitution of 
Massachusetts, whieh was expressly intend- 
ed, at its adoption, to define and limit the 
extent to which the law of England, in rela- 
tion to the subject of impeachment, or anj 
other subject, should, thereafterwards, be re^ 
ceived as authority, in the courts of this 
Commonwealth. I refer, Sir, to the 6th 
Chapter of the Constitution, Art. 6th. It is 
thus ; '^ AU the laws which have heretofore 
been adopted, used and approved, in the 
Province, Colony, or State of Massachu- 
setts Bay, and usually practised on in 
the courts of law shall still remain and be 
in full force, until altered or repealed by the 
Legislature ; such parts only excepted as 
are repugnant to the rights and liberties con- 
tained in this Constitution." 

Now, Sir, with reference to this most im* 
portant and salutary provision of our consti- 
tution, I would beg to inquire of the Hon. 
Managers, when was it since the first land- 
ing of our furefathers, that the parliamentary 
law of impeachment, any more than their bill 
of pain> and penalties, or the trial by battle 
or ordeal, has been adopted and approved 
and usually practised on in the courts of the 
colony of Massachusetts ? 

Without the fear oi contradiction, it may, 
[ think, be affirmed, that from the earliest 
history of the colony, to the present day, 
not a solitary precedent can be adduced, 
tending to shew live introduction of this Ian, 
amtii^the people of Massachusetts, mu(^i 
less that it had ever been so familiarised by 
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usage and practice, as to haYc becomt ft 
part of the settled law of ;,our land. 

But, Sir, notwithstanding the objections 
that have been urged against the admission 
of the English law of impeadiniftnt, as af- 
fording the rule of decision in the case now 
on trial, I beg it may be distinctly under- 
stood that they have not proceeded upon the 
ground of any possible apprehension we 
could entertain, that the cause of our client 
would be in any degree endangered by the 
drcunstance, if this Hon. Court should see 
fit tbadopt that law, as binding to its fullest 
extent On the contrary we are entirely 
willing to admit, that, although the trial 
by impeachment in England has in former 
times, been greatly abused, by being em- 
ployed occasionally as an instrument, in the 
hands ef tyrants, of ** injustice and oppres- 
sion," jret it has at length become settled 
upon principles, which, in this, as well as 
in that country, cannot but be acknowledged 
as being reasonable and just. 

It is, however, I repeat, to the constitu- 
tion of Massachusetts, after all, that we are 
to resort, as to the great fountain of all the 
law and the authority which should govern 
in the case now on trial ; and I am indeed 
exceedingly mistaken in alUhe views I have 
been able to take of the subject, if from 
this source alone, without the assistance of 
any foreign code whatsoever, there may not 
be derived all the light and information, 
which may be necessary to guide this Hon. 
Court in the proper exercise of its high 
functions, as a court of impeachment, and 
lead them to a safe, and correct decision. 

With reference then to the provisions of 
the Massachusetts constitution, I shall as- 
sume, and with no small degree of confi- 
dence, the following positions, viz : 

1. That the Senate of Massachusetts, 
when assembled in the foi m of a court of 
impeachment, is, to all intents and purposes, 
a court of judicature ; — that it is not, as has 
been falsely imagined by some, and as inti- 
mated indeed, by an Hon. Manager, to be 
regarded as a convention in the nature of an 
inquest of office ; sitting to investigate tl)e 
general character, and manners, or morals, 
of the magistrate, and Ao remove him fl^om 
office or not, according to its own will ^nd 
pleasure, or upon any grounds of policy or 
state expediency. 

2. That the jurisdiction of this Court ex- 
tends only to the trial and punishment, of 
certain crimes and offenoes, against the 
known laws of the land. 

3. That in the trial of these offences, it 
is bound by the same rules of evidence ; the 
same legal notions and definitions of crime, 
and the same precision as to the laying the 
accusation, as prevail in the inferior courts 
of the common law. 

Permit me then first to inquire, is this a 



I court of judicature ? And really Sir, one 
would think, that the language of the con* 
stitution as to this, were Almost too plain 
and explicit to require, or even to admit, of 
any comment, in the wa^ of illustration. 

A bare recital of those provisions that re- 
late to the subject of impeachments, which 
give to this honorable body its existence as 
a court, and as such, have clothed it with 
all its powers and attributes, would seem in- 
deed to supersede the necessity of all argu- 
ment or inference. 

Referring then to the article which has 
alreadj^ been quoted, we find it commences 
with the declaration, *' The Senate shall be 
a court with full authority to hear and 
determine all impeachments," &c. 

Permit rae to say, Sir, that this of itself, (if 
we proceed upon the unquestionable princi- 
ple that where technical terms are employed 
in our constitution, they were intended to be 
applied in iheir technical sense) wouid be 
abundantly sufficient to establish my posi- 
tion, that this court of impeachment, is no 
other than a court of judicature ; or to 
adopt the language of the great oracle of 
the English law, in his definition of a court, 
that it is " a place wherejustice is judicially 
administered" ; I would add, not arbitrarily 
administered, as would seem to be inferred 
by an Hon. Manager. 

If, however, any thing be required by 
the way of additional explanation as to the 
intent and meaning of the constitution, in 
this respect, we find in the subsequent pro- 
visions of the article referred to, every 
thing that can be necessary for this purpose ; 
'* But previous to trial of every impeach* 
nfient, the members of the Scinate shall res- 
pectively be sworn, truly and impartially to 
try and determine the diarge in question, 
according to evidence. Their judgment, 
however, shall not extend further than to 
removal from office, &&c. 

But the party so convicted, shall be never- 
theless liable to indictment, trial, judgment, 
and punishment, according to the laws of 
the land." 

What have wc in all this, Sir, but a com- 
plete delineation of a court of judicalure? 

In directing the course of procedure by 
inmeachment, the language of our ponstitu- 
tion, from the very inception of the process, 
by the grand inquest of the Commonwealth, 
to its final adjudication by this high Courts 
is purely technical, and as already remarked, 
must receive its appropriate, technical inter- 
pretation. In tlie description here given us 
of the powers and the dmies of this high tri- 
bunal, we find then, it speaks of an inquest 
or presentment, of a court, of the trial, of 
conviction and of judgment. Permit me 
once more to inquire. Sir, what more than 
all this can be wanted for the description of 
a proceeding before a court of judicature ? 
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Indeed it would seem as though this honora- 
ble body, by the very form and manner of 
its organization on the present occasion, had 
virtually recognized the principle fgr which 
we contend. £very thing which we see be- 
xfore us, and around us ; the proper execu- 
tive offioer of th& law in attendance, the very 
crier with his formulary to open and to ad- 
journ your session ; every thing indeed, ex- 
cept the presence of a traverse jury on either 
side of your ball, is calculated, to impress the 
mind with th«» conviction} that you are not 
now concerned in the mer^ arbitrament of 
a cause between the Commonwealth and 
the Respondent ; but are in the exercise of 
your high functions as a court of judicature ; 
judicially employed in the administration of 
public justice ; and called to pronounce upon 
the guilt or innocence of the defendant, ac- 
cording to the laws of the land. 

Thus, Sir, I have endeavored briefly to 
show, and I liumbly hope it has been done 
satisfactorily, that this high tribunal is ^' a 
court in which justice is to be judicially ad- 
ministered." If then the position bo cor- 
rect, it results, I apprehend, as a legal con- 
clusion from the premises, that the decision 
of this Court upon the case now on trial, 
like every otiier judicial decision, must pro- 
ceed upon sumo more sure and certain 
grounds than the mere individual sentiments 
:tnd opinions of its meanbers as to the char- 
acter or conduct of tlie party accused ; that 
h must in fuct have for its foundation the 
unquestionable evidence of a violated law. 

I shall not attempt, in this place, to illus- 
trate by any reasoning of my own the' prin- 
ciple last stated, but will beg the attention 
of this Court to a few passages in relation to 
ir, which are quoted from books of most fa- 
niiliar and unquestionable authority. 

"The judgment, (it is said) though pro- 
nounced, or awarded by the judges, is not 
their determination or sentence, bat the de- 
termination and sentence of the law. It is 
the conclusion that naturally and regularly 
follows from the premises of law and fact; 
whioh judgment or conclusion depends, 
therefore, not on the arbitrary caprice of the 
judge, bui on the settled, invariable princi- 
ples of justice. The judgment, in short, is 
the remedy prescribed bylaw for the redress 
of injuries, and the suit, ox action, is but the 
vehicle or means of administering it. What 
tliat remedy may be, is indeed Uie result ef 
deliberation and study, to point out ; and 
therefore, the style of the judgment is, not 
that it is decreed of resolved by the court, for 
ilien the judgment mieht appear to be their 
own ; but, «* It is considered." Conaidera' 
turn est per Curiam,^* that the plaintiff do 
recover his damag<*5, his debt, his posses- 
sion, and the like; which implies that the 
judgment is none of their own, but the act 
of the Jnr. pronounced and declared by the 
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court, after due deliberation ani iiii|uiry.— 
1 Co, Inst. 39, &Lc. 

Such we perceive, Sir, are some of the 
wise, and most salutary principles of tiis 
common law, in regard to the nature of the 
tVial and the judgment in a court of ordinaijf 
jurisdiction. If then this honorable body, 
organised as it is under the constitatkMi of 
Massachusetts, as a court of impeachment, 
is to be regarded, as I am well assure^ it 
must be, to all intents and purpose as i 
court of judicature, what shall be said of die 
not less novel, than alarming doctrine which 
was advanced by the learned Manager ; t|iat 
it is a court, nevertheless, whose powers are 
transcendent, which is I ound by *' no com- 
mon law rules and principles," and is left to 
the exercise of its own opinions and judg- 
ment, independently of all other rule or au- 
thority ? Sir, I will cheerfully leave It for 
the learning and ingenuity of the Hon. Man- 
agern to reconcile, if it be possible, in the 
conclusion of their argument, these seeming 
incensistenciesi 

I will now proceed, in the second place, to 
a brief inquiry as to the extent of the juris- 
diction, which belongs to this Court, as a 
eourt of impeachment, and tlie nature of the 
delinquencies over which it has the power of 
trial and punish men't. Upon this bead, it is 
first of all to be remaiked, that this ODnati*. 
tution of Massachusetts, differing in this re- 
spect from that of Great Britain, haaferj 
wisely restrained the trial by impeachment 
to one class only of the citizen8« who aie 
public functionaries ; and even with regard 
to these, such offences only,, as may have 
been committed ^* in their offices,'' are Ob- 
jected to this trial. Such is the express pro- 
vision of the constitution. It is not then to 
be disputed that, whatever may have been 
the inadvertencies, or even the crimes of tbe 
Respondent, in his conduct as an indlvidiuJ, 
he is not amenable for these to a court cf 
impeachment. Suppose him to have besn 
guilty of any imaginable offence against the 
peace and order of society ; that he has been 
a party to a duel, or even a principal in a 
scene of murder and assassination ; yet if 
these offences, liij^h and aggravated and de- 
testable as they may seem, nave not bees 
brought home to him, as being a manifest 
dereliction of some ofldcial duty, he is not 
most assuredly, rnder the constitution of 
Massachusetts, amenable for all this to a 
court of impeachment. 

The wisdom and vigilance of our laws 
have not failed to provide another, and not 
less effectual remedy for ajl such mischiefs^ 

Again, Sir, I would take occa»ion here 
to repeat, that it is not for every petty de* 
linquency ; fov a) y thing and every thing) 
which may be de< med incongruotia or ex- 
ceptionable in the behaviour of the magis- 
trate, even hi relation to his official duties, 
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that he enn be subjected to removal and dis- 
franchisement, by this extraordinary process 
of impeachment. Accustomed for a long 
time to the frigid office of a judge, he may 
perchance have lost, in some measure, the 
icelings and sympathies which once belong- 
ed to him as a man ; he may have become 
habitually austere ; peevish and petulant to- 
wards parties and witnesses, and every one 
.who may have occasion to appear at his bar; 
yet if his duties as a magistrate be discharg- 
ed whh fidelity and integrity ; if he have 
committed no tiifence against the law of the 
land, his removal by address is the only con- 
stitutional and appropriate remedy fur the 
evil. 

I may add, Sir, that it seems to have been 
in tenderness towards these frailties and in- 
firmities of human nature, to which the men 
in high stations are more peculiarly expos- 
ed, that the. wisdom of our constitution has 
provided the inilder corrective which has 
been mentioned. 

It is not, indeed, to be denied (although I 
have always been accustomed to regard this 
as being ae exceptionable feature in our pre- 
sent system of government ; a blemish which, 
for one, I would very gladly have assisted in 
correcting at the late revision of that system) 
that by this process of address, the whole 
magbtracy of the Commonwealth, so far at 
le^t as regards the mere tenure of their of. 
fice; has been virtually left to the sovereign 
will and pleasure of* those branches of the 
government, which it was the policy of our 
constitution to exclude, in every other case, 
from the least participation in the exercise 
of judicial power. 

There is nevertheless much comfort in 
the reflection that the removal by address, is 
after all, a very different thing from a con- 
demnation for crime. It /implies not cor- 
ruption, nor is attended with infamy or re- 
proach ; it is but the loss ofoffice, and nothing 
besides. The magistrate, in such case, if 
he be sustained by conscious rectitude, as is 
the Defendant at your h:ir, may meet his 
doom with firmness and composure. He 
may even regard it, as being among the 
common ills in the order of Providence, 
which not unfrequently alight as well upon 
the just as the unjust ; and yet are there- 
suit of an inscrutable wisdom which it is 
not permitted for mortals to explore. If 
9ven then it be true, Sir, as was intimated 
by an Hon. Manuger, that there is existing 
against the Respondent a degree of *^ popu- 
lar excitement," a general feeling of dissat- 
isfaction with regard to his conduct, either as 
a magistrate or a man, which might tend to 
impair his usefulness as a public functiona- 
ry ; yet if he be not founit guilty of some 
official and definable offence against a 
known laW of the land, let his case be trans- 
ferred to the consideration of that other de- 



partment of the government which has been 
specially appointed to administer the proper 
remedy for such an evil. 

Let him, if you please, be depmed of 
his office, if it be only to gratify the very 
whim apd caprice of the people who con- 
ferred it upon him ; but, in the name of 
justice, of humanity, I implore, that it may 
never be said, a citizen of Massachusetts, 
for such causes as have been supposed, hjas 
been subject to all the complicated miseries 
and horror of a condemnation, by impeach- 
ment. 

Thiu much, Mr. President, I have deem* 
ed it proper to observe in respect to a spe- 
cies of individual and official improprieties, 
which in my view are clearly without the 
jurisdiction of this Court. "With your leave, 
Sir, I will now proceed to a brief examina- 
tion of the cases, wherein, as I think, the 
proceeding by impeachment, must be re« 
garded as the appropriate constitutional rem- 
edy ; — and in respect to this, notwithstand- 
ing all that has been said of the constitution 
; or laws of annther country, nothing more, in 
my humble judgment can be necessary to 
lead us to a safe and satisfactory conclusion, 
than a reference to a few plain, and Hntell!<« 
gible words, which are to be found in those 
clauses of our own constitution that have aU 
ready been recited. 

The authority of the Senate, then, as a 
Court of impeachment, according to the 
language of the constitution, is *' to hear 
and determine all impeachments made by 
the House of Representatives, against any 
j officer or officers of the Commonweahh, 
for misconduct and maladministration in 
their offices.'* Such is the brief constitu- 
tional description of the offences, and the 
only offencps, of which this tribunal, as a 
Court of impeachment, can have cogni- 
zance ; and it would be strange indeed, it 
would be a sad reflection upon the character 
of those learned and enlighted statesmen 
who were the framers of the instrument, if 
in relation to so interesting a subject, they 
should unwarily have been led to the adop- 
tion of terms of so dubious and ^equivocal 
an import, as to require great depth of re- 
search in order to develope their true intent 
and signification. 

I am fully persuaded, Sir, that this is 1^ 
no means the case ; and that we shall be 
enabled by a little reflection, very readily to 
comprehend every thiufi; which could have 
been intended by tbis delegation of power 
on the subject of impeaciiment. With ref- 
erence to the clause that has been quoted, 
the wjiole stress of the inquiry, seems to 
rest upon the words, mtscondud and nuUad" 
miijistralion. What then are the le^al im- 
port and sijgnification of these terras ? Wo 
2i|iswer, precisely the same, as of crimes and 
mxsdeituariQrs ;— that they are, in every 
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respect equivalent to the more famiriair 
terms that are employed by the constitntiun 
of Great Britain in its description of im- 
peachable offences, subject only to the 
wholesome limitation, which, in this Coni- 
monwealtb, confines this extraordinary 
method of trial to the ofRcial misdemean- 
ors of public fimctlonaries. 

In support of this position, I would take 
occasion to remark, tbat one of the words 
that ar« alluded to, nimicly^ '^ maladminis- 
tration," is a term of purely technical ori- 
gin, and hlieburglari/, larcany, or any other 
rejrm that we have svcn fit to adopt from the 
English code, is susceptible, by a reference 
to that code, of a precise and definite inter- 
pretation. 

On referring to the Commentaries of Sir 
l^illiam Blackstone, (vol. 4, p. 1£1,) it will 
be perceived that this movt learned and ana- 
lytical commentator has spoken of the 
*' maiuJministration^' of public officers, as 
being a species of offence,, belonging to that 



pronounce, that no part of ihtir system triB 
be found tcl exhibit, in relation to thu a 
any other subject, an example of such loote- 
• ncss or incongruity. 

In the criminal code of Great Britain, 
'* misprisions." as we learn from our author, 
are divided into two sorts, negative and por 
itive ; the former consisting in the eonccal- 
ment of something which ought to be re- 
vealed ; and the latter, in the commission of 
Something which ought not to be done; I 
would beg leave here to inquire, if, in the 
juridical annals of that nation (excepting, 
always, the reign of its tyrants and oppress- 
ors) the concealment or commission of any 
tiling, has been construed a misprision, but 
of some act which amounted to an oifenci 
against the established law of the land ?^ 
It the misprision be of treason, the preezisfr 
ing crime of treason must be proved agaimt 
the accused ; if it be of a felony, so the fel- 
ony must be established ; and it is beyomi 
the power of all the peers in the realm, in 



well known class of oflences, called *^ mis- .| their high court of impeachment, to pro- 

; nounce against an Englishman upon an? 



piisiDBs" cm: " contempts. 

I be* leave to give you in the words of ! other grounds, 
this authur, a description, n<K only of the ' "" - • ^ 
particular crime we are speaking of, liut of 
the genui; also of which it is a species. 

'* The fourth st>ecics of ofl'ences," says he, 
" more immediately against the king and 
govcitimcnt, are entilicd mispriHions And 
contempis. Misprisions arc, in tlic accepta- 
tion of our law, generally understood to be 
all such high offences as are under thu dc 



, Thus it has been shown. Sir, as I humbl) 
'trust, that the ** maladramistration" of a 
: public officer i^ nothing less than a high 
I misdemeanor, in other words, a bi|;li 

crime ; for I have the authority of tii» 
I learned writer la^t referred to, *' that crimes 

and misdemeanors, (according to their legal 
i iicccptatiou) aie merely synonymous ; aiu^ 
: lliat they each import, " an act coinmilted 

oronutted in violation of a public law, eitli- 



gree of capital, but nearly bordering there- 
on." Again, he says, "misprisions which Mci fo»bidding or commanding it.' 
are merely positive, arc generally dcnominai- 1 1 If then itbe intjuiied, what is the precis 
ed co<Uempts or hi^h misdemeanors, of; description of ih )s>e crimes or misdcmemi- 
which the first and principal is the " maUid- !;t)rs of the public officer, for which, under 
TmnistratioiV^ of ^uch hi;;!i oflicers, as are in ;■ the conMitution of Massachusetts, he may 
publictrust, and employment. This is usu- I brtuimc liable to impeachment, I answer; 
ally punished by the method of parliamenta- i ur.Nt of all, bribeiy ; or in the qtiaint laii- 
ry impeachment; wherein such pcnaliies, i guajje of the Institute, " when a perfon in 
short of de:Uh. are inflicted, as to ihe wis- j. a jmlicial place, t.ikes any fee, gifi, reward 
dom of the House of Peers shall seem i' or brocaj»e for <loinK his office, or by color 
proper. ' j of iiiij office, but o( the lung oidv ;'' second- 

Such we ])erceive, Sir. is the loga' imptut | Iv, the crime of exiuition ; thirdlv, the em- 
of iluj term«ma/a(i«ii7n\/ra/ion'\Mliai it is, Ijbtzzlement of pnUie money, 'which ha^ 
m fact, a species of hir.h misdenicauor ;'; betn entrusted by law to the custody of the 
and can it bo dotibted th^jit, with the adop- !l ni:\j;istrate ; fourlhlv, the rasure, or falsifica- 
tion of llie phrase, it wa«- Iturnder! also lo !: tiou of a judicu;! nVoi J. 
vlopt its techujcul sii^niiiciition, in tlio con- -i Here loo. it may xcrv propeilv he obscr*- 
slilution of Massachusetts:- But it mav he jied, iliat a judge ol our Supreme Judicial 
argued, on the other hand, that alirioii«Tl, ; (Jvuirt niiahi lendrr himself clearly liable lo 
"maladministrktion" may have been, in the- |, impcn(;hn>cnr, uho should contumacious!? 
ory, thus classified and arranged under tlic^ 1; rrfni*; the giving of a jtidicial opinion, when 
title of misprisions, yet it lK»*been left- afitr ;! duly rcquinMl so lo «lo, in pursuance of that 
all, at the mere discretion, of a hi^li court of 'Iprovi^ion of ihe rfaisiiiniion \0iicli gives au- 
impeachment in Eiig4an(l, to determuie :- rhoriiy if> '• each branch of the legislatwrr, 
what degree of deliiypicnuv shall amouiil lo ; as uell as ihe •xovcnio} and cnimcil, to re- 
ims oiience. i qi;i:e tlu- opini-Mjs of the jnsiid?^ of the Su- 

Wiihont intending to bestow any exirav- !i prnnic Jndirial Cnii;t, njjon important ques- 
agvmi t'ulogiuiu tipon the juri<«pruden€C of , tioii*? of law, and u\um sjlcn^n occasions.'' 
tbat natron,. I will nevertheless vtnti-.iTl'n ■ Allthfjci.', and pcih«pj.oilu;rs might be ail- 

■ lied lo the enutnecaiioiK are, w'tliout doubt. 
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oifence^ against public justice ; they are 
•rimes and misdemeanors ; they are a spe- 
cies of *' maladministration," according to 
the import of that term as it is employed in 
our constitution ; and being such, are un- 
questionably the proper subject of impeach- 
' ment, and I thinlc I may safely add, of in- 
dictment also. 

Furthermore, Sir, I am entirely content 
to admit, that an officer of government may 
render himself liable to impeachment, as 
well on account of duties omitted, as of of- 
fences committed. Should he have be- 
come habitually remiss and negligent in 
the performance of those public duties which 
are enjoined upon him by the constitution, 
and which by the express terms of his oath 
he has solemnly engaged to fulfil ; should 
he by such, or by any other means, impede 
the course of public justice, he is guilty of 
an offence against the iaw of the land, and 
is properly amenable to a court of impeach- 
ment. 

But, Sir, in that clause of the constitution 
which I have been considering, there is yet 
another terra employed, in the description 
of impeachable offences, which is deserving 
of still more critical examination. It is the 
word " misconduct." 

This term, unfortunately, is not, like the 
one with which it is conjoined, of technical 
origin, and does not therefore admit, espe- 
cially when considered by itself, cj! that ex- 
act construction which would certainly have 
been desirable in such a case. 

It is for this reason, that I have long been 
accustomed to consider it as a circumstance, 
very greatly to be lamented, that in so grave 
aninstrument as the constitution of MuSsa- 
clHisetts ; an instrument hnving for its ob- 
ject the establishment and promolgation of 
the great, fundamental principles of our so- 
cial compact ; and whose provisions, there- 
fore, should have been if possible, so plain 
and explicit, as to require neither argument, 
uor inference, a word of the description al- 
luded to should have been employed in re- 
lation to any subject ; much less, in refer- 
ence to that most important of all suojects, 
ill a civil government, the definition and 
pynishment of crimes. 

It is, in my humble judgment, to this, 
more than to any other cause, that we may 
attribute the prevalence in this Coi>iinon- 
wealth, of all those vague incoherent no- 
tions, in regard to the doctrine of impeach- 
ment, which I- have had occasion to notice in 
a fbrnier part of ray remarks. 

In reference to the doings of a public otli- 
ccr, the word " misconduct," if taken sepa- 
rately, and by itself, admits undoubtedly of 
an almost infinite latitude of interpret.uion. 
According to its common and popular ac- 
ceptation, it is a term of most extensive im- 
port ; comprehending within its scope any 



thing and every thing that may be conceit- 
ed amiss in the morals or even manners of 
the individual. 

Whether a judge on the bench have been 
guilty of the most shameful violation of 
public duty ; of bribery, of extortion, of 
peculation ; or have been deficient only as 
to some of those little acts of courtesy and 
condescension which the people of Massa- 
chusetts are wont to expect in the demean- 
our of their rulers, the case may neverthe-' 
less, according to the popular acceptation of 
the term, in the latter instance, as in the 
former, he deemed a species of ** miscon- 
duct'' which would subject the unconscious 
offender to the pains and penalties of an 
impeachment. Permit me here to inquire 
if it be possible to imagine, for a moment, 
that any word which is to be found in the 
constitution of Massachusetts, could have 
been intended to be left open to any such 
endless variety, to any such abuse of con- 
struction ? No Sir, it.woHld be a gross im- 
putation , not less upon the political integri- 
ty, than upon the intelligence and pntriolism 
of the great men whose wisdom was em- 
ployed in framing the instrument, were we 
even to indulge the suspicion, that they 
could intentionally have exposed the rights 
and privileges of the public functionary, of 
indeed of the humblest individual in the 
community, to any such doubts and uncer^- 
tainties. 

It behoves us then to inquire, in reference 
to the context, and more especia^y^ lo the 
term " maladministration^* with which !l>e 
word ^^ misconduct" is associated, in the 
clause that has been referred to, if the last 
mentioned expression was not very clearly 
intended to be applied in a much more pre- 
cise, and. limited sense than that which has 
been supfrased. 

For my own part. Sir, I consider the 
word " misconduct," as it is employed in 
the context, as beinjr precisely equivalent to 
the technical term " misdemeanor" ; whose 
legal signification is sHfinciently intelligible ; 
and that it cannot therefore be taken either 
to amplify or abridge the force of the word 
with which it is couMecicd. I do not deem 
it necessary to resort to any nice and subilu 
distinctions, or to seek the aid which might 
be derived from a critical attention to ety- 
mologies, in support of this construction.r- 
A course of examination like this might 
gratify the taste of the piiiloiogist, but could 
afford no useful information, to a high courl 
of judicature, in forming a judgment upon 
the innocence or gtiilt of a fellow citizen 
standing accased of hi?h crimes at its bar. 

Oh the other hand, if it be proper, in the 
construction of any legal instrument, and we 
are taught, by the most respeetable authori- 
ties to believe it is, to avoid all abstruseness 
and subtleties, and to adopt that sepse of itf 
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terms, which has been sanctioned by ilio 
common usage and understanding of the 
community in which the histrument was 
formed, it would seem to be peculiarly fit 
that a similar rule of exposition should be 
resorted to, in settling the great principles 
of a social compact, wherein the rights and 
privileges of a whole people are involved ; a 
compact, which being intended for the secu- 
rity of all, ought also to be so plain and sim-" 
pie, as by all to be readily comprehended. 

Pioceeding on such principles of construc- 
tion, although I may not be permitted to 
quote as authority binding upon this honor- 
able Court, any common notions that are 
entertained with regard to the signification 
of words that are employed in the con^itn- 
fien or laws of the Commonwealth, yet even 
from that source, it is possible, that some- 
thing may be drawn which, in the way of 
argument and illustration, may be deemed 
pertinent to the present inquiry. I would 
beg leave then to refer for a moment to a 
few familiar terms id our language, of which 
the word "misconduct" may, in fact, be 
considered a derivative ; and which may 
serve to show that even the roost general 
and popular acceptation of that word is by 
no means at variance with wh-it I have sup- 
posed to be its legitim^tte meaning as it is 
used in the constitution of Massachusetts. 

The terms to which I allude, are the three 
verbs, to nuscondud, to misbehave, to misde- 
mean. 
I According to the common acceptiition of 
/ these words, they have always, I believe, 
/ been considered as mere synonynios ; and if 
f we may rely on the authority of our common 
/ lexicographers, this, ntost unquestionably, is 
J the fact. — ^To rnxsewidwA is to misbthdve, to 
/ misbehave is to misdemean^ and to misde- 
I mPiin, in its substantive sense, is nothing 
I more nor less than being giiilty of a misde- 
meanor; and as this latter term is technical, 
and signifies a crime, it would seem to fol- 
* low as a conclusion from these premises, 
that misconduct also, in its legal interpreta^ 
tion, can be made to signify nothing less. 

Btit, Sir, there is yet another view of this 
subject which seems to be deserving of at- 
tention, and which will afford, as I think, 
much additional support to the construction 
for which I have contended. 

It is not to be forgotten that^ in the<:1ause 
of our constitution which specifies the of- 
fences or improprieties (if the Hon. Manag- 
er would have it so) that shall he the sub- 
ject of ihe trial by impenclunent, the words 
misconduct and maladministration are in- 
troduced conjunetively ; and I must confess, 
tiiat I am unacqunintcd with any legitimate 
rule of oonsiniction (especially in regard to 
a lav 50 liighly penjil as that under ronsid- 
'eratiDo) whereby this connpxion of the 
wtwds miy be severed, for tlio ]»tnpose of 



giving a force and an operatiibn to eithtr iu^ 
dependently of the other. On the contrary, 
I held it to be indisputable, 4hat whatever 
may have been the nature of the official de- 
linqnencies that were intended by eitlier of 
these expresisions, there must be found com- 
bined, every thing which is comprised with'^ 
in the intendment of both, in order to make 
up the amount of an impeachable offence. 
If thlen it be proved, as I humbly hope it has 
been, upon the grounds of unquestionable 
authority, that maladministration in office 
is but another word for a high misdemeanor, 
it seems to follow as a corollary, that what- 
ever may be the import of the term whick 
is linked witli it, nothing less than such 
" misdemeanor'* can be made the subject of 
impeachment. 

Nor am I able to perceive, Sfir, that the 
learned Managers may find relief from tbe 
force of this conclusion, by resorting to any 
other rule of interpretation of which the na- 
ture of the case is susceptible. 

Should it be contended that the word 
*' maladministration" notwithstanding the 
conjunctive particle which unites it with its 
antecedent, was intended to be used merely 
as exegetical, the answer is obvious; th9t 
even in the way of exei^esis, it was intended 
to explain and to qualify, what might other- 
wise have seomed to be loose and indefinite; 
and thus to interpose, in favor of the magis- 
trate, a very salutary restraint upon the mere 
whim and caprice of his accusers. 

I am fully sensible, that the construction 
which I have thus attempted to give to the two 
words of the censtitution which are here al^ 
luded to, has proceeded, in a great measure, 
upon the ground, that the first of these terms 
is merely superfluous, and inoperative. So, 
indeed, I think it is ; and that the whole in- 
tent of the constitutional provision, so far as 
relates to the description of oflfences that 
wore to be made the subject of the trial by 
impeachment, would have been quite as fully 
expressed, and much more plainly and dis- 
tinctly, had the whole been left to depend 
on the legal and technical import of tlie sin- 
gle word "maladministration." In this re- 
spect, it has appeared to me. that the provis- 
ions in relation to this subject whicli we find 
in the constitution of many, and indeed 
most of the other States in the Union, are 
much more suitably and better expressed 
than our own. 

In the constitutions of Pennsylvania, 
South Carolina, and of at least four other 
States, the provision is substantially this; 
" that all civil officers shall be liable to im- 
peachment for any misdemeanor in office;** 
and although there is some variety in the 
phraseology which is employed in the consti- 
tutions ofother States, in relation to this sub* 
ject, yet I will venture to pronounce, that no 
one can be construed to have extended the 
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jurisdiction of its court of impeachment, so 
as to embrace any species of delinquency, 
short of the legal denomination of crimes 
and offences. 

But it may perhaps be asked, how then 
should it have occurred, that the framers of 
our constitution, differing in this respect 
from the wise men of other States, should 
not have been content to leave their descrip- 
tion of impeachable offences to depend upon 
a single word of known technical significa- 
tion, instead of placing it in conjunction with 
a mere nugatory, inoperative phrase, by 
which its force and meaning could neither 
be enlarged nor restrained? To this I an- 
swer, that the case, after all, upon the view 
which I have taken of it, presents but one, 
among the almost numberless examples that 
might be quoted, of that redundancy of ex- 
pression, that heaping together of words, 
which has always been the common, invete- 
rate fault of legislation, not only in this 
country, but in that also from whence are 
ddi^ived our habits and notions on thi ub- 
ject. 

Accordingly we find, on looking ove * our 
constitution and laws, how frequent is the 
recurrence of such expressions, as "crimes 
and offences,'* ''jsrimes and mi8demean>rs,'' 
*'laws and ordinances," and various otiier 
such copukttivesy whose intent and meaning 
liiight have been obviously as well conveyed 
by precisely half the number of words as are 
employed for the purpose. 

Upon the whole, Sir, if the construction 
which I have attempted to give, be correct, 
and I have much reason to believe it Is, of 
that portion of our constitution which treats 
directly upon the subject of impeachment^ 
and from which in fact the Senate of Mas- 
sachusetts derives its whole authority, and 
even its existence as a court In such cases, it 
follows of course that nothing less than an 
offence against some standing law of the 
land can be made the subject of its jurisdic- 
tion. 

But, Sir, there are still other provisions of 
the coostitutioD which in my view have a 
'Wost material and forcible bearing upon the 
subject, and are therefore deserving of con- 
sideration. Of these, the first provision to 
which I would beg leave to refer, is that con- 
tained in the tenth article of the declaration 
of rii^hts, which is in these words, viz : 

'*£ach individual of the society has a 
ri^ht to be protected by it in the enjoyment 
of his life, liberty and property, according 
to standing laws.*^ * 

Now, Sir, let the great fundamental prin- 
ciple which is recognized in this provision, 
be applied to the case on trial, and without 
•etking the aid of any thing else which may 
be found in our constitution, we shall be en- 
tirely satisfied with the result. Wli^t then 
«s fairly to be understood as the proper mean- 



' ing and import of this provision ? In my 
own view it is but a reiteration of the great 
principle which i^ stated in another part of 
the constitution, and which forms in fact the 
very basis of our social compact, that it shali 
be a "government ef laws and not of men." 
According to my version of the clause it is 
therefore substantially to this effect ; that the 
rights of the citizen, as to every thing con- 
nected with his life, liberty or property, shall 
not depend upon the mere judgment and 
opinion of men, but upon some known rule 
of action, which has been established for the 
regulation of his conduct, as a member of 
the society. 

It is true. Sir, that the life of the Respon- 
dent is not immediately involved in the re- 
sult of this trial. He is exempt (though it 
may well be doubted if a man of honor and 
sensibility would regard this, as an immunity 
in such a case) from the terrors of tlie gib- 
bet. Whatever may have been his crimes, 
we know that it does not belong to this tri- 
bunal to inflict the punishment of death. So 
as ta the personal liberty of jhe Respondent, 
this we know also cannot be directly affect- 
ed by your decision. 

Should he even be condemned, his per- 
sonal freedom, so far as relates to the privi- 
lege of mere physical motion and uctinn, are 
yet unrestrained. The wide world will nev- 
ertheless remain still open before him ; and 
if he will be content to live, ayd to move, 
like the first murderer, a wanderer ^nd an 
exile, with the foul mark which your sen- 
tence will have stamped upon him, he n)ay 
indeed be permitted to roam llirongh crea- 
tion as far and wiilely as he shall choose. 

But, Sir, I would beg to inquire if the 
property of the Respondent he not directly 
and most deeply concerned in the issue oi 
this inquiry ? 

It is perceivcij that the judgment of this 
Court, in a case of impeachment, may ex- 
tend not only to the removal from office^ 
but to a subtraction also of certain civil |)riv- 
ileges of the convict, which, in the view of 
every honorable andhigii-minded man, may 
be considered as amounting to a total dis- 
franchisement. If indeed (ho oflice of the 
magistrate were the only object aimed at by 
this prosecution, there might perhaps he 
some appearance of plausibility in ilie sug- 
gestion, that as it was the '• people whof;avc, 
so it is the right of the people to take away */* 
and that, against the sovereign decree of (he 
people, or their constitutional re]>resen«a- 
jtives, in such a case, there could therefore 
be no reasonable cause for murmur or com- 
plaint. 

Even with regard to this, however, I am 
not exactly prepared to admit the soundness 
of the position. There is, as I think, some- 
thing like a property belonging to tiie jiidi- 
jcial ofBcer, in virtue of his appointment to 
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the station wliicli he occupies ; it is to be 
regarded as a grant of power and privilege, 
of which he has an absolute rijghi to the en- 
joyment, until by the commission of some 
crime he shall huve broken the conditions 
upon which they were conferred ; and I 
must be permitted to say, that it is not at the 
pleasure of this Hon. Court, or of any other 
earthly tribunal, to alter or to disturb, in the 
slightest degree, the tenure of this posses- 
sion. 

But, Sir, there are yet other rights belong- 
ing to this Respondent, in comparison with 
which the possession of office, with all its 
petty honors and emoluments, are but as the 
very dust of the balance, which are immedi- 
ately involved in the issue of this inquiry. 
In addition to dismissal from office, you 
may, if it be your pleasure, (and if he have 
been guilty of iiigh crimes and misdemean- 
ors, I do not hpsicate to say that this ought 
To be a part of your judgment) pass upon 
him the disgraceful sentence of disqualifica- 
tion to hold ^* any place of honor, trust or 
profit under this Commonwealth." 

Here then we perceive, Sir, that one of 
the dearest privileges of the citizen, that 
which gives him !)is highest distinction as a 
party in the social compact, and raises him 
to a proud elevation above the mere herd 
and rabbie of despotisms, is committed to 
your custody, and may be lost by your judg- 
ment. 

Do we then find that the constitution has 
been negligent in regard to the preservation 
of rights of the description here alluded to ? 
On the contrary it is every where to be seen 
that, next to life and liberty, which are the 
im-rilicnable gift of a merciful Creator, these 
rights are regarded as being among the 
most precious possSessions of the citizen. — 
Accordingly almost every successive page 
of the instrument presents us with some dis- 
tinct manifestation of the unwearied assidu^- 
*tty of its framers, to protect them from even 
the possibility of infringement. 

Here I would bej; leave to call the atlcn- 
lion of this Hon. C»urt to another clause of 
our constitution, which, in reference to the 
point imn)ediately in question, wmild seem 
to be too plain to require illustration. The 
cLiiiso to which I allude, is a part of the 
ixvelftli arilele of the decbralion of rights; 
iind IS thus expressed, viz : 

** And no subject shaJl be arrested, im- 
prisoned, despoiled, or deprived of his prop- 
erty, immunities, or privileges,- put out of the 
protection of the law, exiled or deprived of 
his life, liberty, or estate, but by the judg- 
ment of his peers, or the law of the land." 

Thus it is seen, Sir, that the great and en- 
lightened minds which were called into ex- 
ercise in the proudest days of this republic, 
did not deem i( sufficient in accommodating 
a system of government to the condition of 



a free, intelligent ptople, that it should bare- 
ly secure to the individual the privilege of 
living and breathing, and of enjoyitie un- 
molested the perishable fruits of Jhis labour 
and industry. Much less did thej descend 
to the low grovelling notion, that nothing is of 
value to the citizen, and fit to be placed under 
the protection of the law, save his silver and 
gold, his houses and his lands. In the view 
of the great men to whom I have alladed, 
It is not the vile dross that is dug from the 
bowels of the earth whereon we tread, nor 
the senseless bricks and stones that cobi- 
pose eur dwellings, which constitute oar 
richest possessions as membei^ of civil soci- 
ety. Accordingly we find, Sir, that (t is to 
the civil privileges and immunities of the 
citizen, in other respects, it is to his political 
rights as an elector of his rulers, and the ca- 
pacity of bein*g himself elected to office, it is 
in fact his well earned honors and distinc- 
tion as a public functionary, as well as his 
life, his liberty, his property, that the con- 
stitution of this Commonwealth has roost 
emphatically extended its regard and pro- 
tection. 

Such I conceive to be the nature of those 
" privileges and immunities" which were in- 
tended by the constitution to be guarantied 
to the citizen, and of which he should not 
he despoiled or deprived but by " the judg- 
ment of his peers or the law of the land." 
What then are we to understand by the 
terms that are here employed in designat- 
ing the process, and the only process, where- 
by the individual may be lawfully deprived 
of the enjoyment of these privileges? Ai 
to the first part of the provision! namely,. 
" by the judgment of his peers," it will, I 
trutit, 1)0 at once admitted that nothing more 
nor less could have been intended by these 
expressions than a reference to the favorite 
trial by jury; and that the alternative ex- 
pressions "or the law of the land," must 
have been introduced principally with re- 
ference to n cIhss of cases, such as those in 
equity, or of admiralty and* maritime juris- 
diction, or determinable by the law martial, 
or lastly by impeachment, as to all which the 
tri;»l by jury was intended to he dispensed 
wiih in conformity with the established rules 
and principles which are applicable to such 
cases. 

It is at any rate quite sufficient for my 
purpose, that whatever may have l)€en in- 
tended, even in the cases that have been e- 
numerated, as to the form of the trial, the 
great principle is nevertheless, in this clause 
of the constitution, as well as every where 
else throughout the whole instrument, dis- 
tinctly kept in view, that the law of the land 
shall be the rule ef decif^ion. 

But it may be said, on the other hand, 
that the constitutional ])rovisions in regard to 
the trial by imprachmeiit, mo of tHeuuelrcJ^ 
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to be regarded as constituting a portion of 
the standing law of the land. So, indeed,- 
they are, Sir, according to the construction 
which I hare attempted to give, of those ^ 
provisions ; but most assuredly it is other- 
wise, if they are to be taken in the extrava- 
gant sense in which they have been constru- 
ed by the Hon. Managers. So far as the 
constitution of Massachusetts has seen fit to 
dispense, in any case, with the customary 
trial by jury, and to appoint a special and 
extraordinary tribunal to sit in judgment 
upon the proceedings of public officers; if it 
have conferred upon that tribunal the au- 
thority of removing from office, or of inflict- 
ing any other p(3nalty, however ignomini- 
ous, upon the iudiviclnal who shall have 
been convicted of any known definable of- 
fence, whether great ov small,. against a 
known, established law of the society, it is 
not for the Respondent, or any other citizen 
in the commufTity, to call in question the 
wisdom or the justice of such a regulation. 
It is undoubtedly to be regarded as being a 
portion of the law ; the supreme law of tl>e 
land ; and as such we bo^v to its authority 
with the most profound respect and siibrhis- 
sion. But, Sir, if on the other hand, the 
construction should be admitted, which has 
been contended for by the learned Manag- 
ers ; if a high court of impeachment has 
been erected ; and in relation to the impor- 
tant and most interesting subjects which fall 
within its jurisdiction, has been left to tlie 
exercise of its sovereign discretion; if in the 
language of a learned Manager, its powers 
are transcendent ; independent of all com^ 
mon law rules and principles, and it may 
^ hold at its mere will and pleasure, the office, 
the reputation, and the dearest iinniuiiilies 
and privileges of the citizen ; then I do not 
hesitate to say that the very foundation of 
such a court is laid in injustice and oppres- 
Mon. i 

The regulation by which a court of this j 
description may have been created, whether j 
it ba found in the constitution or elsewhere, 
luay be designated by any other honorable 
appellation which one may choose to confer 
upon it, but it surely is not entitled to the 
.Banie of a law. It is in fact but a mere 
arbitrary luandaip, the '*sic volo, sic juhco** of 
despotic power ; and partakes no more of 
the essence of a law tlian the- papal bull or 
imperial rescript. What, sir, do we under- 
stand as being the import of the term laWf 
but that k is '^ a rule of civil conchict pre- 
scribed by the supreme power in a state, 
establishing and ascertaining what is right 
and what is wrong" ? It is a rule, not the 
mere private opinion and jud^nxmt of any 
man or body of men, in wtiatever form they 
may be assembled; it is a I'tde which must j 
have been prescribed and promulgated ; not ! 
.left to dwell in secret,' and to be sought for [ 
in the bosom of the j.udj;e. 



Again, it is a rule whereby the right is 
established and the wrong is ascertained ; 
and hence it results, that toe innocence or 
criminality of the individual, so far as re- 
lates to his conduct as a member of civil 
society, and his responsibility to its laws, 
can no otherwise be determined upon, but 
by an examination according to the test of 
this rule. 

In this vie;y of the subject, it would be a 
gross imputation upon the character of pur 
government, as a government of laws, were 
we for a moment to admit the supposition, 
that it could have been its intention, in any 
imaginable case involving the rights of the 
citizen, to dispense with the application of 
the principles that have been sttited, by con- 
fiding to a court of impeachment or to any 
other tribunal, a discretionary power, so pe- 
remptory and absolute as that which has 
been supposed. I am fully persuaded that 
nothing can be found in the constitution' of 
this Commonwealth which is fairly suscept- 
ible of such construction. 

As to those particular provisions which 
relate expressly to the trial by impeachment, 
it is to my mind most manifest, that nothing 
more was intended than to establish the 
Court for this purpose, to define the extent 
of its jurisdiction, to prescribe the manner 
of its organization, and tl'i«n to leave, it to 
the exercise of its functions, in conformity 
with those established principles of the law 
which are binding upon all the inferior ju- 
diciary tribunals. 

Having thus considered, and with more 
minuteness perhaps than was required by the 
occasion, the nature of those delinquencies 
wh'ich are properly cognizable by this Courts 
I would beg to be indulged in an opportuni- 
ty of submitting a few remarks in relation to 
the rules and principles by which it should 
be governed in the trial of the offender* 

It will be remembered that it has hereto- 
fore been stati^d as a position on which I 
should rely, that this high tribunal, whei> 
silting as a court of impeachment, "must 
be bound by the same rules of evidence, the: 
same legal notions, and definitions of crimes^ 
and the same precision as to the form of the 
accusation, as prevail in the inferior tribu- 
nals."— I am sensible, Sir, that the argu- 
ments which may be urged in the mahite- 
nance of this principle, have been in some- 
measure anticipated in the course of my ob- 
servations upon other points which were in- 
timately connected wiih it. 

Hitherto however die reasoning in sup- 
port of this position has been principally 
ibimded u()on inferences that were some- 
what remote from the premises ; I woutd 
now beg leave therefore to submit for the con - 
sidf ration of this Hon. Court, a plain and 
positive authority, which, in my view, has a 
direct bearing upon the ques'ion, and is dis- 
solutely conclusive with Fc^pcct to it. 



124 



TRIAL OF JUDGE PRESCOTT. 



I allude to a clause in \he constitution of 
thisCommonweaUh which will be found in 
the twelfth ariicle of the declaration of 
rights, and is in the following words, Yiz : 

** No subject shall be held to answer for 
any crime or offence, until the same is fully 
and plainly, substantially and formally de- 
scribed tu him." 

Now, Sir, upon a view of this clause, the 
first question which presents itself for our 
consideration is, whether among the crimes 
and offences here alluded to, were intended 
to be included as well those which are 
triable before the highest court of judicature, 
in the form of impeachment, as those which 
are cognizable only by the inferior tribu- 
nals in a proceeding by indictment ? Wheth- 
er, in fact, it could have been intended by 
tlie constitution, to afford a security and 
protection to the rights of the merest va- 
grant in our streets, «»hich should nut also, 
be extended to the highest magistrate of the 
Commonwealth ? Sir, it would be absolute- 
ly affiontive to the dignity of tliis Hon. 
Court, were I to suppose it possible, that 
they would condescend to listen for a mo- 
ment to an argument upon this (||uestion« I 
will tiierefore venture to assume it as an ad- 
mitted position, that the terms <^ crimes and 
offences," as they are employed in this 
clause, were intended to comprehend every 
species of delinquency, whether of the mag- 
istrate or the individual, which could be 
jujidc the subject of a criminal prosecution, 
in any form of proceeding, or before any 
judlciui tribunal known and established by 
The law of the land. If Uiis be true, it fol- 
lows thence as a conclusion, that no perscm 
in the Commonwealth can be held to answer 
any mure upon impeichment before this 
l)i;;h coint, than upon indictment before the 
inferior tribunal, until the offence with which 
he is charged shall be fully and plainly, sub- 
stantially and formally described to him. — 
Now, Sir, however full and plain and sub- 
Mantial may bo the description given in this 
itupeaclinicntof the various delinquencies, 
of one kind or another, that were intended 
to be charged upon the Respondent, I will 
venture to ^pronounce, without the fear of 
contradiction, that upon an examination of 
the articles, it will be discovered at once 
that they do not present, in any single in- 
stance, ihat formal and technical descrip- 
tion of any crime or offence, which was un- 
quc fionably intended by the constitutional 
provision which has been recited. It is not 
from her.ce to be inferred, Sir, that in the 
formation of these articles the learned man- 
agers were in any degree remiss as to the 
exercise of that care and attention and abili- 
ty, which have sinre been so conspicuously 
displayed in the fnlfdment of other portions 
«f the important duties committed to them. 
It is most itlanifcst, that the construction of 



the impeachment was accommodated to the 
state of the evidence which was exhibited 
before them ; and if they have failed to de- 
scribe, with sufficient formality and preds- 
ion, any crime or offence, which can be the 
subject of an impeachment, it is because the 
existence of no such crime or offenee ooold, 
in their opinion, be established by that eTi- 
dence. 

But it may be insisted on the other side, 
that by the law of impeachment, or in oth- 
er words, by the parliamentary usage of 
Great Britain, a greater latitude is allowed, 
as to technical formalities, in this n>ethod of 
prosecution, than in proceedings by indict* 
ment ; I would beg leave however to ob- 
serve, that on recurrence to the authorities, 
even this position will be found to be at 
least extremely questionable. It is most 
certain, at any rate, that a contrary doe- 
trine was strenuously insisted upon in the 
late trial of the Queen ; and the principles, 
in relation to the point, as they were deliber- 
ately settled by the peers and the judges 
more than a century ago, in the memorable 
case ef Sacheverell, were confidently refsr- 
red to as giving entire support to this doc- 
trine. Be this however as it may ;— what- 
ever may be the law of impeachment in 
England, or whatever its ■ parliamentary 
usage, it nevertheless remains yet to be dem- 
onstrated, that this law, or this usage, has 
ever been received and established as au- 
thority in the Commonwealth of Massa- 
chusetts ; more especially it remains yet to 
be shown, that this law and this usage, pro- 
ceeding even upon the supposition that they 
may heretofore, in some ** olden time," have 
been "^ used and practised upon" in the Col- 
ony or State, have thereby acquired such as- 
cendency, such high and commanding au. 
thority, as to be privileged to ride over and 
control an express provision of our Consti- 
tution. 

But, Sir, after all that has been intimated 
as to the technical forms which are deemed 
so necessary in the allegations of an im- 
peachment,! beg it may be distinctly under- 
stood, that it is very, very far indeed from 
the inclination of tie counsel for the Res- 
pondent, feeling »s they one and all do, the 
most entire confidence in the purity and In- 
tegrity of their client, and in the substantial 
merits of the defence which they are under- 
taking in his behalf to avail - themselves of 
any objections of this nature ; to cavil about 
mere forms ; or, indeed, to depend on any 
thing but the law and the evidence, and the 
substantial merits of the case. 

It was nor, therefore, I do assure you, Sir^ 
principally with a view to any mere ques- 
tion of form, timt I have deemed it necessa- 
ry to call the attention of this Hon. Court 
to this last itentioned clause of the constitu- 
tion« It was resorted to as affording an. eux- 
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iU«^, and, ai I bumblj conceive, a comlu- 
siveground of argumeni, in suppoit uf a 
rorinar and moch more iinpotunt principle 
ivbich baa haietorote been auerted iu ihe 
Boune of my ismaiki, ihat no perion in the 
Commonwulih cao be held to aniwer lo a 
lourt of impeachniaatjorio aoj oiher tiI- 
bunal, for any Ihing bnC same crima ur ul- 
Teoce, which la sutceptible of a plain, Tor- 
laal and (Bchoical lieiciiptian. Such, cnuit 
Dndeniably, ii the obvioui sense of the con' 
lUtution ; and I think I maj lafely challenge 
the Hon. Hanaeeis, in tlia verj pleiiltiiUa of 
Iheir professional wisdom and Aperi«nce, 

aAduca a living raasonfortharrquirenieni 
if sucli adMcriptionof the offence, iq an 
icciuatioD by indictment, wbich is not 
squall; urgent end forcibEo in the case of 
impeachment. - It seems then to renitt as a 
aatural and necessary infeiiinca fiom tlie 
|)rincipla which bcstablished by this cluuie 
in tba constitution, that, wliatever may hnve 
lieen the Irieguktiltea in the official CBmluci 
iT (he ReipondaQt, he cannot be held le nn- 
iwer for them, in this Court, unless ibeysliail 
w found ta amount to some offence aguinsi 

1 staading law of the land. 

In further cunfirniation of this great and 
indamantal principle upon which we te\y, 
will venture to pronounce as a niaiter of 
iridical history, that for mate than a l)»ir 
tntuiy, not a single initance has occurred, 
v«B in England, of a conviction upon jm' 
BachraaBl, for any thing abort of at) iadict- 
ble offence. 

Such as has been staled, we n]osiconM:i- 
nlioualy believe to b6 the consiiiutionat law 
f impaachmeat in this Commonwealtli.— 
/Ihialaw we ferveatJy implore that the 
iu*e of ouTclientmay be adjudged. Slaie 
laa thii we cannot fxpeci or desire. It is ! 
le circuDistanoe, and the only one, whlcli I 
'e deprecate, thattlie official character, or 
induct of our friend should be aiIjudi(Bd 
itbout tfaeauiboriiy ofaoma.kuowu rule 
nd principle ■ 

In a preceding part of my ramatlti upnn 
lis bead, I bad eccaiion (a express my as- 
iniihuMot BCsome of the senlimanla which 
ero advanced by the Hon. Manager nlio 
petied this cause on the part of the Codi- 
lonwealtb. I now gladly avail inyselT uf 
n opportunity to oSer the irihuto of our 
neere respect and gratitude for other nbier- 
alions, of a very different tendency, whicii 
ibaequenily fell from nne of hli learned 
asociaies. The Hon. Gentleman last hI- 
ided to, was pleased to avow, that '' he 
iDuld stand upuB the law, upon the statute 
r the Commonwealth," in hii course of 
tasoning for the support of this praaeeution. 

It is I assure you, S>r, oa affectalioB, nhnii 
say, that to iha feelings ef Ilia Defendant, 
I well aa of his couoset, there was some- 
line cbaarinit, encouraging, in the declaia- 

n 



tion lh<il bas been adverted le. It was lib* 
the Urst lif ht of land lo Ibe bewilderad mar- 
iner, after being driven for many days with- 
out chart or compass, upon the trackless 
ocean, and at the mercy of the winds, and 
the ivavea. It seemed m dispel at onca iba 
darkness that had been gathering around tba 
cause, and lo open to our view a haven of 
security and repose. 

We cheerfully acquiesce in the correct- 
ness of the rule llms ptopouoded by the Hon. 
Manuger, and shall submit with the moat 
perfect resignation lo whatever conieiiuaii. 
ces may be the result of its operation. 

Tiuis, Sir, I have submiitsd all the ob< 
servatimiB which were intended, iu relation 
tu this branch of our aiibject. Its diacusaicfi, 
I am aware, has been elaborate, and I fMr, 
also, tediaus. I beg leava, however, to offer 
as an apnlo^ for any thing which may have 
seamed aniiu in this respect, that aince my 
first acquaintance with ibii cause, and with 
ilie facts and circumatances attending it, my 
minil bo-i been deeply impresaed with the 
conviction, that every thing respecting it 
must depend on the previous question 
which would arise as to the jurisdiction 
of this Hon. Court ; in other wotds, as lo 
lature of the offences hero cognizable, 
Hccordina to the constitutional law of im- 
peachineiit in this Coniin on wealth. This 
question meets us at (be very threshold of 
the inquiry. An error hero, Iberefare, a* 
said by an eminent barrister upon a 
very similar occaaion, " would be like what 
is called an error in the first concoction, and 
would pervade Ihe whole system." 

I will inly add, thai if the declaion of 
ibis question should be, as I humbly tiuat it 
~ be, in support of the principles which 
'chad the honor to advance, there is 
ee, in my. judgment, an end of this 
3; Tori will Ventura to jpronounca,tbat 
neither in the allegatioiH of the inopeaeli- 
,mui:h less in the evidence wbich has 
beett adduced in its support, is there any 
thing prrteoiad to the view of this Hon. 
Court, bearing even a annllitude tu any 
^TJmeoruffonce agaioat a standing law of 
be land. 

At a quarter before six o^elock, Mr. Blake 
ippeariiiD to be much fatigued, a motion 
vus mitdeto a^jnurn to nine o'clock, tu-mor- 
ow muniing. Thaeourt was adjourned ao- 
cotdiiigly- 

SENATE. 

TITKSDAr, ATKIL !4. 

COURT OF mPEJtCHJUEJVT. 

The usual naasagcs between Ibe tiyu 
Houses wer^dativered by Mr. Doolititeof 
the Seuate,|nd Hr. LawranC* af (he Bousa 
of Bepi-esifiiatiraa. 
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Tlie Court was opened and 3Ir. Will- 
iams this day appeared aiid tuoik his seat as 
a nietu be r, having been swoni at the last 
session of the Legislature. 

Mr. BUAW. Ill consequenct of the 
wide range of law taken hy the counsel for 
tiie Respondent, th« Managers feel them- 
selves obliged to read some new authorities, 
Whicli lliey iviil introduce either now or 
hereafter, as the Hon. Court shall direct. 

The President directed him to read. 

Mr. SHAW. I will lirst refer to the 
former cases of impeachment determined in 
this Commonwealth, tu show that the pres- 
ent articles are not only sufficient in point 
of form, but that the charges are even more 
foriBally set forth than in these precedents. 
Tli^ cases to which I allude are those of 
Wiifi. Ureenleaf, Sheriff of Worcester, and 
Wm. Hunt, John Vinal, and Moses Cope- 
land, Justices of the Peace in several coun- 
ties of this Commonwealth ; all of which 
stand recorded on the journals of this House, 
when formerly acting as a Court of Im- 
peachment ; and in all of them, excepting 
the last, the impeachment was followed by 
conviction. Tet the articles contain only 
very loose and general charges of miscon- 
duct and maladministration ; and the fnial 
question put to the members of the court 
was in no less general terms. For exam- 
ple, the first article in the first of these cises 
of impeachment was, "the said Wm.Green- 
hsaf, Sheriff, See, hath iilftgaliy and unjustly, 
from time to time, detained in his own 
hands, for his own private use, public mon 



dye I while smaller faults, and omissions of 
less consequence, are comprised under the 
gentler name of misdemeanors only.-' 

In the same book, p. ISl it is said *^ mis 
prisiomSi which are merely positive, are ^en- 
erally denominated contempts ot high misde- 
meanors ; of which the first and principal 
is the malaJminisiration of such high offi- 
cers, as are in public trust and employment. 
This is usually punished by the method Of 
parliamentaiy impeachment ;" &«. 

In p. 130 the same author gives his defi- 
nition of bribery. " Brihery is the next 
species of offence against public justice: 
which is when a judge, or other person cod- 
ccrned in the administrtration of justice, 
takes any undue reward to influence his be« 
haviour in his office." Mr. S. continued to 
read the subsequent remarks on this crime 
as viewed by dilTerent nations ; those relat- 
ing to the English law were as follows ; 
"In England this ofTence of taking bribes it 
punished, in inferior officers, with fine and 
imprisonment ; and in those who offer a 
I bribe, though not taken, the same. But in 
1 judges, especially the superior ones, it bail) 
' been always looked n])on as so heinous an of- 
fence, that the chief justice Thorpe was 
hanged for it in the reign of Edward dd,''bc. 

Ill relation to the certainty which is re- 
quired in the description of the offence al- 
leged, Chitty, in Crim, Law, vol. 1. p. 169, 
observes ; " The first general rule respecting 
indictments is, that they should be framed 
with sufficient certainty," &c. He goes on 
to make several remarks on the subject, and 
refers in a note to the case of The Xxng ts. 
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ies, when the Commonwealth had a right to, 

and was in great want of the same." And \- Ho^-ne, in Cowp. 68S, which was a prosecu 
question of " guilty" or " not guilty" ij tion for a libel. The del 



the 



defendant broueht a 



was put in the following terms ; ** is Wm. j! writ of error in the House of Lords. Loni 



Chief Justice De Grey, in delivering the 
unanimous opinion of all the judges upon a 
question put to them by the House of Lords 
observed ; — " The charge must contain such 
a description of the crime, that the defend- 
ant may know what crime it is which he 15 
called upcm to answer ; that the jury may 
w;is raised in regard to the form, in the first Ij '.i])pe:ir to be warranted in their conclusion 
pUce, of the articles exhibited, and in the ) of guilty or not guilty upon the premists 
secund place, of the judgment rendered, in j! delivered to them ; and that the court mar 
either of the cases to which he has referred, | sec such a dcfiiiitc crime, that they may ap- 
or whether they were suffered to pass 5u6 ^i- ;. ply the punibhment which the law pre- 



Greenleaf, Esq. Sheriff, &&c. guilty of mis- j 
conduct and maladministration in iliat of- j 
fice, charged upon him by the impeachment 
of the House of Representatives, or not ^ 
guilty ?" 

Mr." HOAR. I beg leave to inquire of 
the flon. Manager, whether any question 



Itntio, 

Mr. SHAW. No such question appears 
hy the journals to have been raised. In 
4 Bl. Com. 5, we find the definition o( misde- 
meanor, as follows ; " A crime, or misde- 
meanor, is an act committed, or omhted in 
violation of a public law, cither forbidding 
ur commanding it. This general definition 



scribes." 

Mr. WEBSTE^l. I wish the learned 
gentleman had given us this string of au- 
thorities somewhat earlier in the case ; but. 
since he has chosen to reserve his artillery 
to this late period, he must give us time, \t' 
we require it, to examine the aiuhorities 



j thus newly introduced. I take this opportu 
compreWends both crimes and misdemean- !; niry therefore to uive the Hon. Managers 
ors ; which, properly speaking, are mere .sy- Ij notice, that if we shanld detect any ihinp in 
noniinous terms; though, in coinmon nsag'», Ij them deserving particular attenfiou, ue sh.'sll 
the word crimes is made to denote sych t)f- i insist on ^h^^ rlfiht. At present I s'ee nutli- 
fenctts as are of a deeper and more atrocious ! ing which wc arc not willing to admit. 
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Mr. SHAW. I am not aware that any 
new principle of la>r has been introduced. 
The cases read do but lay down the most 
common and familiar principles, for which 
we did not deem it necessary to recur to 
books. But, in consequence of the errone- 
ous views of the law exhibited in the course 
of the argument of yesterday, we have judg- 
ed it necessary to cite some particular au- 
thorities. The gentlemen complain that 
the offence in these articles is not sufficient- 
ly charged. By these words I understand 
the point at issue to be merely whether the 
charges are. alleged wich such sufficient 
certainty, that the Respondent may know 
what crime he is called upon to answer ; and 
I have accordingly cited authorities to that 
point. 

In the case of 7^ King vs. UoUond^ 5 
Term R^p. 607, it was ruled, that** in an 
indictment against a servant of the East In- 
dia Company for offences in India it 
is Ruffioient to charge him with a wiLftd 
breach of duty without addine that it was 
eorruptf*^ Sec. In a note to a Ckitty^s Crim. 
£taw,p, 237, it is said, '^ If a magistrate abus- 
es his authority from corrupt motives he is 
punisliable criminally by indictn^ent or in- 
tbrmation." kc. ** Where tiicy have acted 
partially, maliciously, or corruptly, they are 
liable to an indictment. And, in some cas- 
es, a mere improper interference appears to 
foe thus cognizable.'* &&c Again, ^It is suffi- 
cient in an indictment against any officer, to 
aver that he being such, kc. committed the 
offence, and proof that he acted as such 
would suffice." The case of The King vs. 
Salisbury, 4 Term Rep. 456, was an indict- 
ment for an improper exercise of authority, 
and Lord Kenyon there says, ** It is of in- 
finite importance to the public that the acts 
of magistrates should not only be substan- 
tially good, but also that they should be dcco- 
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rous. 

Mr. DUTTOX. With the permUsion of 
the lion. Gonrt I will cite a few authorities 
for the consideration of the Court and n{ 
:he learned counsel for the Respondent. In 
S fVooddzBon, 596, in the chapter on parlia- 
mentary impeachments, the learned com- 
iilentator observes ; ** It is certain that mag- 
istrates, &(c. may abuse their delegated pow- 
ers to the extensive detriment of the com- 
munity, and at the same time in a mnuner 
not properly cognizable before the ordinary 
tribunals." "The commons, therefore, as 
the grand inquest of the nation, become 
snitors for penal justice ; and they cannot 
consistently cither with their own dignity, or 
with safety to the accused, sue elsewhere but 
to those who share wiili them in the les^isla- 
ture." In p. 604, it is luiid, " the lords re- 
fused to commit the first carl of Clarendon, 
beciiuse he wjis impeached of high tieason 
{^craUy, rho particular species of his sup- 



posed criminality not being denoted ; but 
this refusal was highly resented by the com- 
mons, who voted it nn obstruction to the 
public justice of the kingdom, and a prece- 
dent of evil and dangerous consequence." — 
In p. 605 ; — *^ These articles need not pur- 
sue the strict form and accuracy of an in- 
dictment; for it has been ruled, that by 
the law and usage of parliament, in prosecu- 
tions by impeachments for high crimes and 
misdemeanors, by writing or speaking, the 
particular words supposed to be criminaJ 
are not necessary to be expressly specified 
in such impeachments. The resolution in- 
deed passed in a party cause ; but it. seems 
agreeable to a concession of the lords sever- 
al years before, that the commons might, if 
they pleased, impeach in general terms ; and 
the ancient precedents are rarely conforma- 
ble to tb« technical exactness required in 
other prosecutions." The course pursued 
yesterday by the learned counsel for tlie 
Respondent in regard to the law, has iinpos- 
ed on us the necessity of making some fur- 
ther investigation, and ef citing precedents 
from the common law. In 2 Co, ln$L £79, 
we have the form, which is very general, of 
the ancient writ of quo toarranto. This 
process was succeeded by a more conven- 
ient mode of prosecution by informations in 
nature of quo tdtirranto ; and these are in 
use with us.(10 Mass. Rep. 290.) The in- 
formation is general ; the respondent must 
answer specially. I will refer also on the 
same subject to' Rast. Entr. 41^ Q Com. Dig. 
65,^ and 3 BL Comm. £62. 

Mr. WEBSTER. Will the learned 
Mafinger say that there is any resemblance 
to a quo toarranto in an impeachment ? 

Mr. BUTTON. I state the authorities. 
I shall use them in argument in suoli way 
as I think they will bear. 

At 20 minutes before 10, Mr. BLAKE 
proceeded in his argument : — 

Hitherto, Mr. President, it has been my 
intention merely tu consider the general 
principles of law which are applicable to the 
trial by impeachment, under the constitution 
of this Commonwealth. It is my present 
business to apply tiiosc principles to the cast, 
in question ; and 1 am very greatly mistaken 
in ail the views I have been able to take of 
the subject, if it may not be demonstrated 
beyond the reach of contradiction, not only 
that there has been nothing proved, but that 
there is in fact nothing even alleged against 
the Respondent, wljich, for a single moment, 
could be deemed sufficient to justify a con- 
viction. Wi^h reference to the state of facts, 
as they stand up()n the proofs before you, 
I feel myself warranted indeed in pronoun- 
cing, that when divested of the gloss and 
false coloring, which are always to he cx- 
})ected in the statement of prejudiced and 
exasperated witnesses, they contain nothing 
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whicl) could even striou&ly affect the repu- 
tation, much ]es8 establish the guilt of the 
Respondent, either as a magistrate or a man. 
I profess not, Sir, to bajire become acquaint- 
ed with any peculiar circumstance attending 
the remote origin of the present prosecution. 
i know not what private piques and jealous- 
ies ; what local discontents ; whiit hopes or 
what fears of any seeker of the office of the 
present incumbent, may have been mingled 
in its conception. I know only that the im- 
peachment came to us, directly from a high 
and most respectable branch of our govern- 
ment, and tor that reasoB, if for uo other, 
it is undoubtedly entitled to the most serious 
and respectful attention. There are how- 
ever some circumstances in the case, which 
are apparent on the very face of the record, 
and upon which therefore, though not im- 
mediately connected with the substantial 
merits of the cause, it may not be improper 
for me to bestow a few preliminary and cur- 
sory remarks. 

On looking at the articles of impeach- 
ment, we find that they embrace in point of 
time, a period of almost fifteen years, the 
full moiety, at least, of the active life allott- 
ed to man ; — that they comprehend, within 
their scope a great variety of petty items in 
the official transactions of the Respondent, 
which are obviously picked up from every 
quarter of his precinct. 

It is manifest indeed that every nook and 
corner has been ransacked for the materials 
of this prosecution ; that no little obliquity, 
no trivial irregularity, in the whole course of 
his official proceedings, has been overlook- 
«d, which conld have been brought m to 
swell the catalogue of his delinquencies. 

From all this we have authority to infer, 
that somebody (not surely the House of Re- 
presentatives, nor any one of its Hon. Man- 
agers) has been oh the alert, extremely busy 
and astute in preparing the matter of this ac- 
cusation. The Hon. House, though osten- 
sibly the makers of the bill, did not assur- 
edly proviie the materials of which it is 
composed. It was their duty, and the whole 
extent of their duty as the grand inquest in 
this case, to act upon the evidence which 
was brought before them. In a word. Sir, 
The hand of a prosecutor, and of a very vig- 
ilant one too, is visible throughout. Enough 
too is understood of the common propensi- 
ties in human nature, to convince us, that 
this prosecutor cannot have been destitute of 
collateral aids, of all the ordinary *^ means 
and appliances^^ that could be desired for the 
furtherance of his purpose. It is quite e- 
nough, we know, especially with regard to 
the public functionary, that the trump of ac- 
cusation should be blowni that the cry of 
fraudffravdf shouSd be sotmded in the land, 
in order tu bring forth the voice of thou- 
ands to reiterate and swell the |jcal. Such 
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is, and eveir was, the propensity of mas. 

From these considerations, and from va- 
rious others of a similar tendency that might 
be suggested, there is, as I think, the Mit 
possible reason to conclude, that there ii now 
in array before this Hon. Court, a complete 
presentment of every impropriety, great or 
small, which could by possibility be imputed 
to the conduct of this Respondent, throogh 
the whole course of his official career. 

And what after all. Sir, is the result of all 
this diligence, this scrutiny, upon the con- 
duct of this individual ? What, in a gen* 
eral view, appears to be the aggregate of all 
the supposed misdemeanors that are unput- 
I ed to him ? So far as he is charged with ex- 
tortion or bribery as a judge, and it is for 
this or for nothing, that he stands regularly 
accused before you, it will be seen by arith- 
metical compuution, that the paltry sum of 
about forty six dollars, in the course of fif- 
teen years of active, official emplojmeDt, 
constitutes, even according to what is set 
forth in the articles, the enthre amount of 
the alleged pecillation ! Well indeed might 
it be, as it was said, by the Hon* Manager, 
that this is DO case of the ** ravaging of 
provinces, or the plundering of an empire." 

I concur, however, entirely with the learn- 
ed Manager, that it is not by the smBlIneu 
of the amount, in such case, that we era to 
measure the degree of offence. On the 
contrary, I will most readily admit that the 
degree of criminality should be estimated hi 
the very inverse ratio of the amount of 
temptation. 

But, Sir, when we consider what has hhh- 
erto been the character and standing of this 
Respondent ; that he was educated to a lib- 
eral and honorable profession ; that he hat, 
for niaiiy years, occupied a high pablic sta- 
tion ; that he is learned and intelligent; and 
above all, has a family and friends, whoie 
love and esteem and confidence must have 
weighed, in his estimation, beyond all pecu- 
niary or earthly considerations ; under saeh 
circumstances, I hold it to be utterly iropo^ 
sible, that by the temptation of any such 
sum as has been mentioned, picked up as it 
must have been, by a few dimes and cents 
at a time, through a protracted series of 
years, he can have been influenced to the 
perpetration of deeds which could, by possi- 
bility, expose him to ignominy and ruin.^ 
The supposition is against nature, and na* 
ture's laws, and cannot be endured ! 

On looking at the character of man, and 
to the ordinary transactions in society, we 
do not find, that bribes of this descripdon 
are according to the tariff of corruptioo. 
Men who are prone to be corrupt, if time 
and opportunity be allowed them, have gen- 
ally been found in the practice of their frauds 
upon a much more enlarged and extensive 
scale. 
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Permit me here to remark, Sir» that of all 
the offices under the government of this 
Commonirealth, that of jiidee of probate, 
especially for th,e couotj of Middlesex, bor- \ 
deriog, as this does upon the great metrop- 
olis of the State, must afford the widest 
soope, and the most convenient opportuni- 
ties to the fraudulent, and corrupt judge. 

In allusion to this subject, i has been verj 
properly stated by the Hon. Manager, that 
in the course of a single generation, the 
whole property of a county must necessarily 
be subjected to the disposal of this officer ; 
and it is scarcely too much to suppose, thai 
In his official arrangements of all this wealth, 
an opportunity must be afforded him, if he 
be corrupt, to cut and to carve for himself 
according to his taste and appetite. 

In setting off dower ; in the auditing and 
allowance of accounts ; but more especially 
in the appointment of administrators, where 
creditors appear in competition, and where 
thousands may be dependent on the mere will 
and preference ofthe judge, it is most obvious, 
chat his decrees, were be disposed to make 
of them a inatter of barter and sale, might 
liecome to him a source of princely revenue. 
Yet do we find. Sir, that the Respondent 
stands accused of any thing like this? On 
the contrary, although every thing which ex- 
isted nuisHie taken, as I think, to have been 
alleged against him, and in its worst possible 
form, a few dollars and cents, through a suc- 
cession of years, appear to have been the 
whole fruits of his suspected peculations ! 

Sir, I do solemnly protest ; and I make 
my appeal to the feelings of thb Hun. Court, 
and to their knowledge aud experience as to 
the character of human nature, that, under 
the circumstances which have been alluded 
to, the very minuteness of the extortions 
that are charged upon the Respondent, must 
be considered as affording of itself incontes- 
tible evidence that they were, if committed 
at all, the result of mere mistake or inad- 
vertency, and could not have proceeded from 
that corrupt intent, that mala mens, which is 
essentially necessary, to tlie constitution of 
«rime. 

Upon a question like this, I wish it were 
]»08sible to command by my voice, the pres- 
ence in this hall of the whole magistracy of 
the Common wea 1th ; it would be indeed, 
an assemblage of as much purity and intel- 
ligence, as could be found among the same 
number of individuals upon the face of this 
^lobe ; I wish I could put to them, the facts 
in this case, and leave tliem to judge, accor- 
ding to the dictates of their own experience, 
as men or as magistrates, upon the point of 
innocence or guilt ; and I should then like to 
«ee, which of the congregation may not have 
fallen into some mistake like those that have 
been supposed ; which would have the con- 
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science to cast the first stone at our client as 
a token of condemnation ! 

What then. Sir, in a general point of view, 
is the aspect of the present prosecution — 
what the general scope and character of the 
delinquencies to which it has reference? 
Upon this head, I hope I may be permitted ^ 
for the sake of vindicating in the very out- 
set ofthe inquiry, the moral character of our 
honorable client, to speak first of aU nega- 
tively. 

Among the variety of details which are 
contained in the fifteen laboured articles of 
this impeachment, we no where find that, 
as a judge, he stands accused of any sinister 
or corrupt decrees; with any partialities, 
with any onreasonam delays or denials in 
the exercise of hit official duties. Mucli 
less do we find that any thing is imputed to 
bim like severity, or oppression, by the 
weight and force of his authority as a judge. 
These, Sir, are among the more ordinary 
transgressions of ill-disposed magistrates, but 
they seem not to have been reckoned among 
the faults of this Respondent. On the con- 
trary, it will I trust be admitted on all hands, 
for it is a matter of notoriety, that there is 
not a county in the Commonwealth, wherein 
the arduous and difficult duties of a judge of 
probate have been perfoimed with more 
promptitude and exactness, with more abil- 
ity; and, I may add, with more kindness 
and accommodation to the citizen, than they 
have uniformly been in that county to which 
the office of tlie Respondent appertains. 

Accordingly it is perceived, and the cir- 
cumstance is of so singular a character as 
to deserve the particular attention of this 
Hon. Court, that with the exception of a sol- 
itary instance, and that, as we shall have 
occasion to show, an extremely questionable 
one, not an individual has appeared before 
you through the whole of this investigation, 
complaining of a grievance, or injury of any 
kind, at the hands of this judge. 

It would seem to be but reasonable to ex- 
pect, that if the conduct of a public officer 
had been marked, as is pretended in the 
present case, for a series of years, by ^u 
liabitual course of peculation and injustice, 
the actual sufferers by such frauds, would 
have been the first and the loudest, to pro- 
claim his malefactions. Who then, Sir, are 
the supposed sufferers, by the manifold ini- 
quities of this Respondent ? Paradox as it 
may seem, we find nevertheless on inquiry, 
that if any have been offended against, rhey 
are those only \vho appear before you re* 
luctantly, and in mere obedience to your 
summons. Tho^e only who, being here, 
complain not of injustice, but are jeratefiil 
for favors; and instead of accusing ithe He- 
spondijnt as an oppressor, have spoken of 
him as their friend and benefactor. 
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With tlie single exception that has been 
aUiidcd to, such we have perceived to be the 
views and the feelings of every witness who 
has been called to testify upon this occasion. 
Yet it is from these witnesses and none oth- 
ers, that all tiie evidence which is adduced 
in this case has been derived; and if any 
crimes have been committed, it is they, and 
they only, who have been aggrieved by those 
crimes. Hence we have too much reason 
to infer, that the accusation against our cli- 
ent must have originated rather in that over- 
weening solicitude for the public good which 
is sometimes busied about trifles, than in the 
conviction that any great evil were existing 
in .the community, whieh seemed tq require 
the interposition of theliighest judicial pow- 
er nf the Commonwealth, 

Having submitted »hese preliminary re- 
marks, which have appeared to mc as being 
Ht and proper for the occasion, i will now, 
with your permission, Sir, proceed to a mpre 
immediate consideration of the specific 
grounds of complaint which are set forth in 
ihis impeachment. 

It is not however my intention, either 
now, or at any other time, to enter into a 
minute examination of each of the articles 
separately and distinctly ; or to attempt any 
thin^ like a cntical apportionment of the ev- 
idence which has l)een adduced in tiicir sup- 
port. In this course of examination there 
iuis already lieen presented to us, by my 
learned friend who preceded uie, a statement 
so perspicuous and forcible, that it would 
he presumptiious were I <o attempt, by any 
observations of my own, to give to it much 
iidditional strength, eitlver in the way of il- 
lustration or argun>ent. I shall therefore 
confine my remarks to such genernl views of 
the subject, as seem not to have been par- 
ticularly urged by the gentleman alluded to. 

On recurring to the articles of impeach- 
ment the charges agninst the Respondent 
Tippear all to be reducible to the followriig 
heads : 

1st. The holding of probate courts at 
times and places not warranted by law, and 
transacting oflicial business tliereat in the 
absence ot the register. 

^(1. That the Respondent, at certain 
probate courts, in his capacity of judge, de- 
manded and received, for certain official 
»cts, other and greater fees, than those al- 
lowed by law. 

Sd. That being judge of probate he also 
acted in the capacity of counsel, and gave 
advice to persons who were executoi*s or ad- 
ministrators in his county, and received fees 
for sucli advice; and this too, in some in- 
stances as to matters which might come in 
litiaation before him, as judge. 

4th. That as judge, he allowed in the 
arronnt of administrators and guardians the 
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very sums he had received of them vhen 
acting Rs their attorney or cotmsel. 

It may, i think, be stated. Sir, that within 
the scope of the charges here enumerated, 
are, virtually, comprehended all the grounds 
which have been seriously relied upon by tlit 
Hon. Managers in support of tjiis prosecu« 
tion ; and as to the law and the facts whieh 
are applicable to each of these charges, I 
would beg leave to submit a few brief and 
cursory remarks. 

First then as to the holding of probate 
courts at improper times, kai; it will be per- 
ceived that this allegation, if so it may be 
denominated, extends alike lo the Ave first ^ 
articles of the impeachment, and is set forth 
in each in almost precisely the same words. 

In reference to this charge I would beg 
leave first of all to notice a circumstance 
which was not adverted to by my learned as- 
sociate ; that this does not appear in either 
of the articles that have been mentioned to 
have been laid as a substantive effence ; and 
hence we have authority to infer that as siich 
it could not have been intended to be relied 
upon. Much indeed was said about it by ao 
Hon. Manager in the course of his remarks ; 
but in all this we think he was wandering 
from the record ; and treating of a subject 
not now under consideration. 

In our view, this charge, or to speak more 
properly, this intimation, this suggestion as 
it stands in the articles, is lo be regarded but 
as a prelude and inducement to the matter 
which succeeds it ; and to have been intro- 
duced merely as a circumstance giving a de- 
gree of color and aggravation, to the princi- 
pal -offence which was intended to have been 
al leered. 

On recurring to the articles that hats 
been mentioned it will accordingly be. per- 
ceived, that the supposed impropriety, as lo 
the time or place of holding the courts, 
is uniformly followed by the statement 
of some transaction at such courts, which, 
of itself, was deemed sufficient to affiird 
grounds of accusation. 

But, Sir, all this may, perhaps, be refi:ard- 
ed rather as matter of form, than as belong- 
ing to the substantial merits of the case : 
and is not therefore deserving of further con- 
sideration. 

We are then quite wiDinjt to admit, if this 
Court will consent to pioceed upon the 
ground of such concession, that the question 
here submitted s^liaM be, not whether any of- 
fence like that alluded to is charged by the 
impeachment, but whether any such has 
bcenestablisli?d,by thclaw and the evidence. 

In the discussion of this point I shall not 
trespass upon the patif nire of this Hon. 
Court, by attempting to follow the learnetl 
Mana^rers through all the labyrinths of the 
English law ; of all those ancient statutrs 
and ordinances and UFajos respecting tht 
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Probate jurisdiction^ which they have seen 
fit to explore upon the preset occasion. 
The very fe^v remarks which I have to 
" malce upon the question wil] be directed to 
•^ the consideration of what we find respect- I 
^~ ing; it in our own rimes, and in our own 
- Jaws and constitution ; and indeed it was \ 
^ this ground after all, and thi^only, independ- 
' entiy of authorities derived from any other 
? country, that the learned Gentlemen were 
^ eventnally compelled to stand upon in de- 
fence of their positions. 

Accordingly we were ■ referred to that 
clause in the constitution of Massachusetts,' 
chapter 3, article 4, which provides that "the ; 
judges of probate of wills, and for granting ■ 
letters of administration, shall hold their i 
courts ar such pla<:e or places, on fixed ! 
days, as the convenience of the people shall ! 
require. And the legislature shall, from 
time to time, hereafter appoint such times 
and places ; unti| which appointments, the 
said courts shall be holden at the times and 
places which the respective judges shall di- 
reot." 

We were then referred to the 10th section 
of the act of the 10th March 1784 [Mas3, \ 
fsaics, 137.] which provides ; *< That the I 
jgdges of probate in the respective counties 
nf this State, shall have certain fixed days 
for the making and publishing their oiders 
and decrees, and such day^ to be made ; 
known by public notifications thereof in the 
several counties." 

Passing over a course of antpccdent reas- 
oning and references of th^ Hon. Gentle- 
men tvhich seemed to be more curious than 
useful ; and at any rate not to have any 
material bearing upon the point, I believe I 
am fully justified in stating, that the two 
provisions which have been recited comprise 
in fact the whole ground, or at any rate, the 
only ground that could be deemed even 
plausible, which was assumed in support of 
their argument. 

Proceeding then upon the supposition 
that neither in our constitution nor laws 
there were to be f )und any other regulation 
which would seem to justify the conduct of 
the Respondent in rcfrard to the proceeding; 
which is deemed so oflfcnsive, I would beg 
leave to inquire if the principle contended 
for on the other side be quite so clear, and ' 
even self evident, that any jud}»e in the 
land might not be supiK)scil to entertain a 
doubt respectin? it, without bein'^ exposed 
to all the complicated horrors of impeach- 
ment ? 

As to the subject of fixed times and pla- 
ces for the holding of cnnrts, wo perceive 
** tfiat the provisions, both of the Constitution 
and ilie law are merely directory ; that they 
contain no restrictive, or prohibitorv words, 
that may be .construed as an interdiction of 
any preexisting law or usige in- such cases. I 



We know full well, also, (for «f this circum- 
stance we have been sufficiently apprized by 
a portion of juridical history with which we 
have been favored by a learned Manager,) 
that in that country from whence our pro- 
bate jurisdiction, with all hs incidents, was 
derived, the office of the ordinary, or, as we 
have it, the judge of prokaie, was always, 
merely ambulatory ; that as to the time and 
the place of holding his courts every thing 
was left to his own opinions and discretion. 
Such we know, moreover was the law and 
the usage in this then colony, antecedent to 
the adoption of our constitution. 

Hence it would seem but reasonable to 
infer, that if it had been the intent of the 
consiiiution, or the law, to efiect a funda- 
mental change in the system ; to correct a 
well known prevalent usage, and to place 
these courts upon a new and difierent estab- 
lishment, there would have been employed 
for this purpose apt and sufiDciont provisions, 
which should have admitted of no diversity 
of interpretation. 

Under the circumstances that have been 
stated, I may be permitted, at any rate, to 
demand the judgment of this Hon. Court, 
and with some degree of emphasis, if iv 
would not be repugnant to every principle of 
justice ; a vidlation indeed of the common 
charities which are due to the frailty and fal- 
libilify of human nature, were it admitted, 
for a moment, that an erroneous decision in 
such a case, might be received as the evi- 
dence of crime. 

Whatever at any rate may be the true 
constitutional provision that has been refer- 
red to ; admitting, for a moment, that the 
views which appear to have been taken of 
this subject, by the Respondent were entire- 
ly fallacious ; if there be> any thing in this 
affording evidence of a deliberate outrage 
upon the constitutional law of the land, the 
Respondent nevertheless may derive, both 
as a magistrate and a man, some consolation 
from the reflection, that in this respect ho 
did but follow the high example which had 
been set before him by the whole legislative 
authority of the State ; who, by their public 
acts, had again and again committed a siuK 
ilar outrage. I refer, Sir, U\ those repeated 
acts of t4ie Legislature which have been 
pjissed from time to time for the accomnnj- 
dation of particular counties in ttve Com- 
monwealth, whereby, (the stubborn provis- 
ion of the constitution notwiihstanding,) 
judges of probate have been specially author- 
ised, so far as the Legislature were empow- 
ered to delegate such authority, to appoint at 
their discretion, other times and places for 
Ikolding their courts, besides those which 
were heretofore regularly established by law. 
It need not be said, that, upon the C(msi ruc- 
tion that is contended for by the learned 
Managers all the acts here' alluded tn 
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are nothiii|j; more nor lets than a palMble 
infringement upon the constitution. Thus 
then we have the legislative exposition of 
the rule ; and shall it be imputed to the 
Respondent as a crime, that he was not 
more wise than those whom we have ap- 
pointed to be the makers of our laws ; or 
that in forming a judgment upon the subject 
in questioiT, he should have allowed himself 
to be in6uenced in any degree by the weight 
of their example ? 

But Sir, even this is not all which we 
have to say upon this branch of our subject. 
Beyond all this there is yet in thi» cause a 
place of refuge and of irest for the Respon- 
dent, in which it is not possible he should 
be disturbed, however unrelenting the sever- 
ity with which he shall be pursued. I al- 
lude to the provision in the act of March 
7rh 1806, which was referred to by my learn- 
ed associate and which is mentioned aeain 
only for the sake of once more refflindiqg 
this Hon. Court how absolutely conclusive 
is iis operation upon the question now in de- 
bate. 

It was the intention of this act, after the 
appointment of certain fixed times and pla- 
ces for holding the court of probate within 
the county of Middlesex, to give to the 
judge of that county, the same discretionary 
authority as to other times and places which 
by previous acts, that have been alluded to, 
had been given in such cases to the probate 
judges in certain other counties ; and the 
provision alluded to is in these words, viz : 

** That when the said times and places 
shall be found to interfere with the terms or 
sessions of other courts, or when the judge 
ot* said court of probate, for the time being, 
shall be prevented, by reason of sickness, in- 
evitable casualty^ or other cause, from hold- 
ing the same at the lime prefixed therefor, 
or when it shall appear to him to be for the 
general benefit or the interest of individuals, 
he shall be, and is hereby fully authorised 
and empowered to appoint such other times 
or places for holding said court as he shall 
deem expedient, by giving public notice 
ttiereof or notifying all concerned ;" S&c. [1 
Mass. Latos, SSd.] 

It being then admitted, or at any rate es- 
tablished beyond, ail contradiction by the 
proofs in the case, that in every instance of 
tiie special courts alleged to have been hold- 
en by the Respondent due notice thereof 
hikd been previously given to all the parties 
concerned, the only remaining question, so 
far as relates to the point under considera- 
tion, \«ould seem to be reduced to simply 
this ; whether a judicial officer Be chargea- 
ble with u high crime and misdemeanor, 
whether he be liable to impeachment, and 
thereby to be deprived, not only of his offlee, 
but of his common privileges as a citizen, 
for having assumed as (he basis of his judg- 
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ment and proceedings in a given case no 
better authority than an act of the legislature 
of the Commonwealth, which might by po8-> 
sibility, be construed an infringement of the 
constitution. Sir, I will not comment on 
such a proposition ! 

Bht alas ! it it alleged as another crying 
sin of this Respondent, that he should have 
had the presumption to hold seme of the 
courts that have been alluded to, in the ab- 
sence of his register ; and it has been elabo- 
rately and strenuously urged by an Hon. 
Manager, that the register, being a constit- 
uent part of the probate court, every trans- 
action of the judge which was not performed 
in the presence of that oflicer roust be re- 
garded as being founded upon a mere as- 
sumption of power, as warranted by no le- 
gal authority and void. 

It was really to have been expected, that 
in the maintenance of a proposition, so nov- 
el ; I may add so apparently at variance 
with all notions of common sense; there 
would have been an attempt on tke part of 
the Hon. Managers to have shown to this 
court something like a familiar principle, a 
known and established usage, or at any rate 
the semblance at least of some plausible ar* 
gument. More especially was this to have 
been expected, after the assurance which 
had been given us by one of the leaimed 
gentlemen ; that he professed to " stand up- 
on the law, upon the statute, in support of 
every part of this prosecution." In regard 
to the proposition here alluded to, it would 
seem to be almost superfluous to remind this 
court, how sadly the learned advocate has 
fallen short of the fulfilment of bis engage- 
ment. 

Upon this subject, as well aa every other 
connected with the prosecution, the Hon. 
Gentlemen have given us the most decisive 
proofs of their great industry and depth of 
research upon this occasion ; we have inde^ 
been much entertained, and edified also, as 
I admit, by the profusion of ancient learn- 
ing which they have been pleased to spread 
before us ; but I submit, if it be not a most 
remarkable circumstance, considering the 
apparent confidence with which the position 
alluded to was assumed, that all the law, and 
every thing bearing the semblance of au- 
thority, which has been brought forward in 
its support, consists, after all, of one single 
dictum, one solitary scrap of intelligence, 
comprised within the compass of less than 
two lines, which has been discovered in the 
work of an ancient Englbh commentator 
upon the ecclesiastical usages of that nation; 
wherein it is laid down in so many words, 
^ the ordinary may not speed a cause with- 
out the attendiince of his register.'* 

I readily admit. Sir, that theofiSce of the 
ordinary, under the ecclesiastical jurisdic- 
tion in Great Britain, bears a near resem* 
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llanee, in regarl to nany of its powers and 
Attributes, to that of the probate judge in 
Massachusetts ; but I ain not, I confess, quite 
so ready to coocede, that the report of a 
aiere dictum, or even a grave ordinance of 
Wi English bishop, who may have lived 
'iome centuries ago, with respect to the 
'functions of his register, or any other sub- 
ject connected with his jurisdiction, shall be 
regarded as the law of this land, unkss there 
shall have been given to it, at least, some 
countenance by the constitution and law of 
ihe Common weahh. ^ 

What then do we find in this constitution 
•r this law, which would seem to give sup- 
port to the lone authority which has been 
alluded to, and upon which indeed the whole 
argument of the learned Managers appears 
to be bottomed? 

The constitutional provision has only reg- 
ulated, we know, the manner in which the 
f"jregister of pfctete shall be appointed, leav- 
ing it as the pfbper business of legislation to 
define his duties, and to do every thing else 
which might be deemed expedient in rela- 
tion to that office. 
Accordingly, by the statute of March, 
^17849 we find the whole subject completely 
■itposed of, and every thing appertaining 
Either to the office or officer particularly 
Mnfied. 

The provision is, *^ that there shall be, in 
manner as the constitution directs, a suitable 
person in each county within this Common- 
waiJth, appointed or to be appointed, regis- 
ter of wills, administrations, accounts, de- 
ciBees, orders, determinations, and other wri- 
tings which shoU be made, granted, or de- 
li^eed upon by pe judges of probate of wills 
II in their respective counties; which register 
"shall be sworn to the faithful performance 
of the duties of his office ; and have the care, 
custody, and keeping of all files, papers and 
\ books to the probate office^ ; &£c. 

Here then we have. Sir, an exact enume- 
ration of all the powers and the duties of a 
Agister of probate ; and I would beg leave, 
most emphatically, to inquire of the learned 
Managers, what they can discover in all 
this, which would seem to give color to their 
inference, that the register '* is a constituent 
part** of a probate court ; in other words, 
that his office is so colleagued, so absolute- 
ly interwoven with that of the Judge, that 
the latter may, on no occasion, *V presume 
to speed a cause" without the presence of 
the former. I would let, Mr. President, 
presume to treat with levity any argument 
which should appear to hid urged with seri- 
ousness by either of the learned Managers, 
who so well know how to i^ake the most of 
their case, but I cannot forbear remarking, 
that the position which was assumed in re- 
gard to the particular .potoTunder considera- 
tion has MtiBcd to me bat little short ef lie- 
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ing ludicrous. As well might it, I think, 
have been said on the other hand, and even 
with more appearance of propriety, that the 
whole business of the register, such as the 
recording a will, the transcribing an admin- 
istration account, and the variousother of- 
ficial writings which it might require the la- 
bor of tuny days to copy into his book of 
records, must nevertheless all be performed 
in the presence and under the very eye of 
the judge. Indeed, if the two officers in 
question be thus connected and inseparable, 
it would seem to follow as a consequence, 
that not only must the person of the register 
be in attendance at all the courts, but it be- 
comes his duty also to transport on such oc- 
casions, from place to place througliout the 
county, his archives and every book and 
paper which is to affisrd the evidence of his 
proceedings Surely, Sir, there is to be found 
in the specification which is given us by the 
statute of the duties of this office, nothing 
that can give countenance to any such absur- 
dity. 

For aught that we find in this law the re- 
spective duties of the judge and the register 
are entirely distinct and independent; as 
much so indeed as the duties of the chief 
justice of our supreme judicial court, from 
those of the clerk, or even of the crier, 
whose humble province it is, (if the court so 
please to order) to proclaim the opening and 
the adjournment of the session. With ref- 
erence to the functions and the station which 
are assigned by the law to a register of pro-* 
bate, it is manifest that he must be regarded 
in every possible respect, as a mere ministe- 
rial officer, a mere clerk or recorder, haffaig 
no discretionary power or authority of h\M 
own, but bound, in every case, to proceed in 
conformity with the directions of the judge. 
It is not, indeed, until after all the duties ^ 
of the judge have been consummated, that 
those of the register are supposed to com- 
mence. An application is made to the 
judge for a grant of administration ; we find 
the register is but a silent, inactive spectator 
upon this occasiQn, until the business shall 
have been completed, and he is requirdd, in 
the exercise of his functions, to record the 
proceedings and decree in the case. The 
probate of a will, or the allowance of an ac- 
count of an executor, administrator, or cred^ 
itor is contested ; a trial of some sort is to be 
had ; what do we find to be the predicaAient 
of the register in such case? He has ne « 
voice, nor can take any part in the investi- '^ 
gation. It does not appear that there is au- . 
thority^iven to him, by the statute, to be 
even so far auxiliary to the judge, in such a 
case,' as to administer an oath to a witness. 
He is a mere mute on this occasion^ and as 
to any useful, practical purpose, his pres- 
ence would seem to be as unessential as the 
very ehalr whereon he sits. Indeed, Sir|., 
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unless we should proceed upon the ground 
that the legislature were so far wanting in 
magnanimity, that they allowed themselves 
to be so far governed by a narrow, illiberal 
jealousy, in regard to the appointment of 
this officer, as to have given him a station 
merely for the purpose of his beooming a 
spy upon the judge, it is utterly impMsible to 
imagine, considering the nature of the pow- 
ers and duties that have been assigned to 
faim, that it could have been their intention 
to require his attendance upon occasions 
\\ here it would be obviously so senseless and 
unavailing. 

Admitting however, after all, that the 
construction which has been given by the 
counsel for the Respondent upon this point 
it fallacious; there is yet one other question 
in the case ; one indeed which the learned 
Managers, throughout the whole course of 
their argument, not only upon this, but upon 
all other articles of the impeachment, seem 
to have regarded as being but of secondary 
importance, but which in our view, is nev- 
ertheless deserving of some consideration. 

I allude to the question of criminal intent ; 
the quo animOf from whence these several 
Aberrations of the judge may be supposed 
to have proceeded. We had hitherto imag- 
ined, though the principle seems, on the 
present occasion, to have been almost en- 
tirely overlooked by the learned Managers, 
that something more than the exhibition of 
the law, and the mere naked act of its vio- 
lation, were necessary in order to establish 
the criminality of the party accused. We 
had indulged in the belief that the mind, 
at well as the body, must necessarily have 
some influence and agency in the consum- 
mation of crime ; that there was in fact, a 
degree of good sense, as well as of legal 
principle, in the maxim ; ^^ Actus nonfadt 
reum, nisi mens sit rea" ! In reference to 
all judicial officers, we had furthermore sup- 
posed that there was some little indulgence 
and cU irity due to them as well as to their 
fellow beings, on the score of the fallibilities 
and infirmities which are incident to our na- 
ture*; ihat in the discharge of their official 
functions, they must, not merely have mis- 
taken, but wilfully perverted the law, in or- 
der to have subjected themselves to a pros- 
ecution for crime. 

Proceeding upon these principles, which 
we had indeed supposed to have become too 
. familiar to admit of contradiction, I would 
• beg leave to inquire of the learned Manag- 
ers, (adnutting their construction of the 
law to be correct) what evidence has been 
given us, tending to establish the corruption, 
oreven'to excite a reasonable suspicion, as 
to the purity of this Respondent, in any of 
the proceedings which have yet been allud- 
ed to ? So far as relates to the subject of 
holding special court* at other times and 



places than those designated by the law, do 
we find, from the evidence iq the case, thai^ 
if this were unjustifiable, it must necessarily 
be attributed to a sinister and corrupt mo- 
tive ; or is there not, at least, some tolerahU 
ground for the supposition that it may ptok* 
ably have been with a view to the pubUoiiiit^ 
commojdation ? With regard to most bl'ttit 
judicial officers, who in the course of tW| 
public duties, are frequently callied from thnr 
houses, and their fire sides, to sojourn in va- 
rious parts of the Commonwealth, we oec- 
tainlv fdo not find that they are so greedy 2f 
employment, as to be willing to sacrifice the 
little repose, and relaxation, the domestic 
tranquillity and comfort which are .allowed 
them in their customary vocations, for the 
sake of. keeping up a perpetual, unceasing 
exercise of their public funiJHons. For the 
greater accommodation of suitors, they do 
indeed occasionally consent' so far to g|^ 
without the ordinary routine ofi their officii 
duties, as to attend to the ei^liDination of r 
cause at their chambers ; bii t^do not re* 
member that an example of this . kind ^s 
ever been regarded as an offence, as an im- 
proper officiousness on the part of the Judge, 
but on the other hand, it has' I believe 
generally esteemed as the evidence ofj 
kindness and condescension ; as a proof 
deed of his willingness to make, at loiMhiB 
occasional sacrifice of his own persondRne 
and convenience to the ptiblic good. .' 

These remarks, Mr. President, appear to 
me as being most particularly applicallll^ to 
the circumstances and condition of the. pro- 
bate judge, so Tar as relates to the sp^opl 
courts which are the sal^JMt pf com{MiK 
against him. The ordimw' QUties of (jpi 
station are, as we all mastJoioir, of suclf 
nature, that were he to decline attending 
any other business besides that which must 
necessarily devolve upon him at the regular 
and stated sessions of his courts which ai 
appointed by the law, he is nevertheless the 
very slave of his ^office. His leisure, his 
whole time, indeed, is literaUy broken)!^ 
into a thousand fragments ; insomuch that 
one would scarcely think it were posrible 
there should be a single Ivijr, from the be- 
ginning to the end of tKe year, which he 
might fairly be authorized to claim as his 
own. Where then, I repeat Sir, shall we 
look for a sinister motive which could have 
prompted to the holding of these special 
courts which are the subject of acctisation? 
Was i^ that the judce must have been tibso- 
lutely in love with labor and drudgery; or 
that for the paltry gain of some fifty or an 
hundred cents which, from the evidence in 
the case, appears to be about, the amount of 
all the extra ccCmpehsation which he could 
expect to obtain by any such extraordinary 
session, that he was willing thus not only to 
allow his domestic retirement to be Iwoken 
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io upon, but to hazard at the same time his 
reputation ? Under the circumstances that 
have been adverted to, I humbly submit that 
it is most apparent upon the evidence, that 
if, in relation to the point under considera- 
n« any law have been violated by the 
ipondent, the offence is solely attributa- 
to error of judgment ; to an excess of 
indnessandeourtesy, and not to any of these 
fish and corrupt motives which are essential, 
in such a case, to the constitution of crime. 
Upon any other hypothesis, the conduct 
y ^^tpf the Judge on the occasions alluded to in 
, the articles, presents to us an enigma^biuh 
] admits of no satisfactory solution. It is a 
species of self denial, of self immolation, I 
may say, which is without a parallel in any 
thing which we know in the history of hu- 
man nature. 

It is' fully established by tbe evidence 
which is before this Hon. Court, that nothing 
lll^ver was, oricioiild have been, transacted at 
^any of the^jpi^al courts that have been al- 
luded to, lAioli must not regularly have 
come before this Judge of Probate at the 
■tited sessions of his court which are ap- 
pointed by law, had he chosen to await 
^^iheir arrival, instead of permitting his domi- 
lipil, at Crroton, to, be thronged and disturbed 
PPht unusual seasons. It is also in proof be- 
' us, that if he presumed to act, on such 
nons, in the absence of the register, it 
not, at any rate, that he might thus have 
an opportunity of taking to himself the fees 
^ chat officer. Those ^es, on the contra^ 
i^, appear, in all cases, to have been regu- 
larly accounted for. 
. ^. From theio oonsiderations it would seem 

rto result aBi||tep0cessary consequence, that 
If any impi^pr motive be attributable to 
vie Respondebt, in regard to the proceed- 
ings which have been alluded to, it cannot 
at any ratehave originated in any disposition 
|,. to enlarge thereby the sphere of his official 
. duties, or to secure to himself emoluments 
of which he might otherwise have been de- 
jgfrived. Upon the whole, I feel myself en- 
xirely warranted by the state of the evi- 
dence in the case, to aver that it is utterly 
impossible to find in it the slightest indica- . 
tion of a criminal intent. 

We are then, as I think, reduced to the 
necessity, either of imputiug to the Respon- 
dent a high crime which must have been 
without any conceivable motive ; the mere 
result of that wilful, and wanton propensity 
to mischief, which is. exemplified, only in 
the character of those monsters who some- 
times appear in society, or of supposing, 
that if any irregularity existed in the case 
alluded to, it must have proceeded from an 
error of judgment, which the most upright 
and intelligent man in the community might 
very naturally have fallen into under similar 
i&ircumstances, and for which, being a judi- 
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cial officer, he cannot be holden accountable 
before this or any other earthly tribunal. 

I will not affront**the understanding of 
this Hon. Court, by supposing there can be 
a doubt, as to which of these hypotheses 
should be adopted as the basis of its decis- 
ion. 

Wilhtbese observations, I dismiss the sub. 
ject of ine special courts, and the nonattetfii 
dance of the register. I should not indeed 
have felt myself justified in detaining your 
Honors, for sach a length of time, in tha 
discussion of a subject, which, according to 
my own views of it, was so extremely plain 
and simple, but for the circumstance that it 
seems to have been regarded so differently 
by the learned Managers ; who did not fail 
to bestow vpon it a degree of emphasis and 
argument, that were to have been expecUd 
only in their treatment of a most serious 
ground of accusation. 

In conformity with the arrangement I 
had proposed, I now proceed to a brief con- 
sideration of the matter charged against the 
Respondent which falls under the second 
general head of the allegations contained in 
the impeachment. In addition to the sev- 
eral misdemeanors which have already been 
noticed, it is a part of the accusation, which 
we find set forth, with some immaterial va- 
riation of circumstances in each case, by the 
five first articles of the impeachment, that 
the Respondent, in his capacity of Judge of 
Probate, did, on certain occasions therein 
mentioned, " demand and receive for cer- 
tain ;official services, other and greater fees 
than those allowed by law in sueh cases.'' 

In proceeding upon an examination of 
this branch of our cause, I must be pfimit- 
ted to say, that it is of the atmost oonse- 
quence that we should at the very outset, 
come to some clear and distinct understand- 
ing as to the precise nature, in a legal point 
of view, of the offenee, which is, or at least 
was here intended to be alleged. With ref- 
erence to the circumstances, as they are 
stated in the article, it cannot, I suppose, be 
doubted, that if any thing like an offence, 
known at law, was intended to be charged^ 
it must be the crime of extortion. It must 
indeed be this, or it is nothing. If 4hen up- 
on an examination of the evidence in the 
case, we find, as I am well assured ^e shal>, 
that it is utterly insufficient to maintain the 
charge of extortion, then it will be contend^* 
ed, upon the principles which I have hereto-* 
fore had occasion to consider so fully, thai;, 
no offence has here been established, whicfi * 
can properly be made the subject of trial bj|. 
impeachment. 

Thus it becomes necessary that we should 
in the first place, attend to the legal defini- 
tion of the crime of extortion ; for it will 
not I trust be questioned by either of the 
learned Managers, that if this be the of- 
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fence which was intended tb be charged, 
*' the same rules of evidence, and the same 
lesal notions as to the nature and essence 
or the offence" must prevail in thb Hon. 
Court as a Court of impeachment, which 
would be obligatory upon the inferior tribu- 
nals at the trial of the same offence by in- 
dietment. 

According to the description whicA is giv- 
en us of this offence in the books of author- 
ity, we perceive, then, that it " consists in 
any officer's unlawfully taking, by color of 
his office, from any man, any money or thing 
of value that is n^ due to him, or more than 
is due, or before it is due." See Black. 
Com. vol. 4, p. 141. Also 1 Hawk. P. C. 
170. 

^ With reference to this definition of the 
<lffbnce, it would be easy to show in the out- 
set, were it deemed necessary for our pur- 
pose, that there is wanting in each of the 
five articles of the impeachment which have 
relation to this subject, a most material aver- 
ment, without which, (W I am correct in the 
principles that were stated in a former part 
of my remarks, as to the necessity, in all 
eriminal prosecutions, of a formal as well as 
a plain and substantial description of theof- 
fence)it would be manifestly impossible for 
this Hon. Court, whatever might be the 
state of the evidence before them, to proceed 
upon any legal grounds in pronouncing a 
judgment against the accused. 

The objection to which I allude is simply 
this ; that although it is alleged that other 
and greater fees Si an those allowed by law 
were demanded and received by the Defend- 
ant, yet this is, in every instance, unaccom- 
panied by any averment as to what were the 
regular, legal fees, for the particular services 
in question. It is I presume, Sir, beyood all 
doubt, that an omission of this sort would 
be fatal upon demurrer, or on motion in ar- 
rest of judgment, in a trial by indictment; and 
I know not why a rule of law, founded soob- 
viously in reason and common sense, should 
not be deemed equally applicable, especially 
under the constitutional provisions which 
have heretofore been cited, to the trial by 
impeachment. 

In support of the general principle, as it 
has been stated, I would here beg leave to 
refer the Court to the case in 3 Leon, Rep, 
S6r> ; and also to what is laid down upon 
this point in ^ ChUky^a Criminal Law, 146. 
in nota. 

The case in Leonard was that of Stephen 
Lakes, commissary of the bishop of Canter- 
bury, and R. Hunt, apparitor, who were in- 
dicted of extortion, ** That they, colore offi- 
eiorum suorum, had, malUiose accepted and 
received 11 shillings and 6 pence for the ab- 
solution of one B. who was excommunicat- 
ed, where they ought to have but S shillings 
and 6 (>enee : among the exceptions taken 



to this indictment, one was ; — because it ii 
not showed what is their due fee ; and that 
was conceived to be a good cause of excep- 
tion ; and if no fee be due, the same ougk 
to appear in the indictment ; and so it was 
the opinion of the court, that they should be 
discharged." ^ 

The familiarity of the principle may stiH ' 
further be illustrated by a reference to att, 
the established forms of indictment for ex-' 
tortion, which, from time immemorial, ha?e 
been in use in the courts of common law; 
wherein it will be perceived that the aver^ 
ment which has been mentioned, is nc^ ia 
a single instance, omitted. 

But, Sir, it is not, I assure you, with anj 
view to avail ourselves, especially kt ihu 
stage of the cause, of any apparent ' defect 
in the mere form of this proseeution, that I 
have deemed it proper to bring to your no- 
tice this last mentioned objection. 

In regard to the point in queftioD, it isnot -^ 
so much the ground which we /Jiisumer ^^ 
sufficient is not alleged in the toticles of im- 
peachment, but that enough has not been es- 
tablished by the proofs in the case, to make 
out the crime of extortion. I feel myself 
fully warranted indeed, by the state of the 
evidence, in going still further ; and in .as« i^ 
suming it as an undeniable position, in poinl- 
of fact, that not the semblance of proof has 
been adduced by the learned Managers^ 
a single instance, having even a tendency to 
show that as to any official, act of this Bes- 
pondent, a greater fee was received thtfi 
such as is provided by law for that spedne 
act. 

^ A very little attention to the eTidefl^i; 
which is in the cause will, I thpk, be sofl- 
cient to satisfy the (/ourt, beyeiiKl M- doubtf 
of the truth of this assertion. 

The Hon. Managers, in the course of 
their argument, were pleased to say that, in 
relation to the matter charged against the^ 
Respondent on the score of receiving ex- * 
cessive fees, they should stand upon the fee- 
bill of 1795. Be it so ; we most cheerfully 
meet them upon that ground ; and if any 
regulation which is to be found in the act al- 
luded to has been violated by the Respon- 
dent, he is entirely willing to stanfd conviet- 
ed before you. 

With reference then to the provisions of 
this statute, as affording the rule, and the 
only rule of decision, let us attend for a few 
moments to the matter which is alleged,(and 
to that also, if it please the Hon. Managers, 
which is not, but regularly, should nave 
been,^lleged in the articles) and to the evi- 
dence which is relied upon for its support. 

Considering however that the averments 
in each of the five articles that have been al- 
luded to, so far as relates to the point now 
in question, are much in one and the same 
form ; and that there is, in relation te each 
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•f them, preebely the same |eneral ground 
of objection, as to the utter insufficiency of 
tk9 proofs whereby it has been attempted to 
support them, it would be quite an unneees- 
sary consumption of time, to §o into a par- 
-fioular examination of these articles sepa- 

Cely and distinctly. I will therefore eon- 
3 my remarks, for the present at least, to 
fhe matter which is» charged in article first, 
as affording an example which will suffi-' 
«Lent]y illustrate the whole scope of the ex- 
ception which we take to the evidence which 
bas been relied upon in the cause. 

In the article alluded to, it is among other 
things alleged, that the Respondent on a 
certain time at his office in Groton, and not 
at any probate court held according to law, 
did decree and grant letters of administra- 
tion on the ^tate of one Nathaniel Lakin, 
to one Abel Tarbell, and thereupon, did is- 
sue a warrant of appraisement and order of 
^notice ; and that the Respondent, did then, 
\nd there, wiUblly and corruptly, demand 
and receive of said Tarbell, for the business 
aforesaid, as fees of office, other and greater 
fees than are by law alfpwed, to wit, the 
sum of five dollars and fifty eight cents. 

Here we see, Bir, and the same will be 
jMrceived on recurring to the four succeed- 
wag articles, that material defect in the aver- 
ment, to which I have before had occasion 
to advert. Admitting however that it is 
competent for the learned Managers to sup- 
ply by their proofs, what is obviously so de- 
ficient in their allegation ; I would now be- 
seech them to bring the evidence which is 
in the case to the test of the fee-bill where- 
oA' they rely, and then to inform us, for 
which of the official acts of the Judge that 
are enumerated in the article, it stands now 
Nd proof, that an unlawful compensation was 
received? It may be that the aggregate 
amount of fees that were received by the 
Respondent, on the occasion alluded to ; or 
even that the sum of five dollars and fifty 
eight cents which is alleged as being biit the 
excess over and above his lawful fees, shall 
be found upon computation to be more 
than the entire s^pount of what he might 
rightfully have claimed for the specific ser- 
vices enumerated. I humbly trust, however, 
that upon a solemn trial before a 9igh Court 
of impeachment, or indeed before any tri- 
bunal professing to ba governed in its pro- 
ceedings by any legal notions or principles, 
it will not be deemed sufficient by any gross, 
lumping calculations of this nature, to at- 
tempt to maintain the charge of extortion. 
More especially since we Ivarn from the au- 
thorities which have been referred to, that 
in a prosecution for this offence, before the 
eourts of ordinary jurisdiction, every individi- 
uai, official act of the magistrate, which is 
ijitended to be made a matter* of complaint 
against hin, mast lie set forth by the indict- 



ment, separately, as a distinct, substantive 
ground of the accusation. 

But, Sir, we do not stop here. Our princi- 
pal objection to the insufficiency of the evi- 
dence that is offered in support of ihe articles 
in question, partakes still lessthan what might 
possibly be inferred from my former obser- 
vations apon this point, ef any thing in the 
nature m an exception to form. 

On referring to the whole* evidence, as it 
now exists in the case, I will venture to as- 
sert, without the fear of contradiction, that 
it will not be found to contain one jot or 
tittle of proof giving authority for the infer- 
ence, or even to justify a suspicion, that, for the 
official services which are shown to have 
been rendered by the Judge on the occaslpdi 
allufled to, whether those services be estioll^ 
ed collectively, or eack, by itself, as a se^ 
rate item, a greater compensation wa^ re- 
ceived by the Respond0nt, either upon the 
whole, or for any particular service, than 
i^ht fairly be received without the least ap- 
pearance of an infringement upon the regu- 
lations of the statute which has been men- 
tioned. 

We find it stited, in the artiele under con- 
sideration, that the business performed by 
the Judge, at tt^ court therein mentioned, 
consisted of "h df cree, and grant of letters 
of adniinistraiion ; secondly, a warrant of 
appraiserflent, and thirdly, (if this may be 
regarded as a separate act) an orde^ of no- 
tice. 

New on tunning to the statute, we per- 
ceive that the two first of these acts, namely, 
the grant of administration, and the war- 
rant of appraisement, are indeed, noticed in 
the fee-bill ; and that for the former' the 
sum of fifty cents, and for the latter, thirty 
cents, are stated, respectively, as the fees. — 
As to the order of notice the statute is silent. 
We find in it no allusion, even, to any sucH 
process. 

If then it were the fact, that no other of- 
ficial service was performed by the Juclge, 
in the case in question, than those which 
have been mentioned ; and that for these 
services he wilfully and corrupt ly demanded 
and received a greater sum than even the 
eighty cents allowed by the statute, it could 
not, indeed, be denied, that we have before 
us a palpable case of extortion ; and I de 
not hesitate to admit, alsoj that it is a case of 
a most bold and flagrsCnt character. 

But, Sir, there is presented to us by the 
allegations in the article alluded to, but a 
very imperfect, stinted view of the case^. 
which has been developed in the course af' 
the trial. It is now distinctly in evidence 
before this Hon. Court, that the papers 
which were furnished upon the application 
of Mr. Tarbell, and for which a fee of some 
[sort was demanded and received by the 
I Judge, were somewhat more numerous, and 
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partly of a different description from those 
- vhich are stated in the article. They ap- 
pear in fact to have been a complete set of 
administration papers, so called, which not 
only in the county of Middlesex, but in ev- 
ery other county within the Commonwealth, 
it appears to have been customary, almost 
from time immemorial, for the administra- 
tor to receive and to pay for, from the judg- 
es of probate. 

A set of these papers has been submitted 
to the inspection of the Court, and they 
will have been seen to be of the following 
description, viz ; — 

I. A formal petition or application to the 
Judge, in writing, praying for a grant of ad- 
IB in istration. 

f.. A writtsn decree of the Judge, contain- 
ing the evidence of such grsnt. 

3. The commission, or as it is more gen- 
erally, but less technically denominated, the 
letters of administration. 

4. Th« blank form of the administrator^ 
bond. 

5. Warrant of appraisement. 

6. Orders of notice, Sec. &lc. 

Such, from the incontestibl^ evidence in 
the case, appear to have been the papers 
which were prepared by the Judge and vol- 
untarily paid for by the administrator, in 
the case alludad to. We are, indeed, with- 
out any evidence whatever, (but this circum- 
stance is not, I humbly submit, attributable, 
in any degree, to the fault or negligence of 
the Respondent) as to the precise sum which 
may have been received, as his fee, upon 
any one separately, of the documents which 
have been enumerated. 

Yet from the testimony which has been 
given before the Court, as to the co/nmon 
usage, in similar cases, as well as from the 
very nature of the transaction, we have the 
best possible reason to presume, that neither 
of the papers in question was pretended by 
the Judge to have been furnished gratuit- 
ously, or without demanding a stated fee of 
some sort for the labor of preparing it. 

Such, then, we perceive to have been the 
nature of the business performed by the 
j^espondent on the occasion referred to; 
and for which, not only the sum of five dol- 
lars and fifty eight cents which is mention- 
ed in the article, but perhaps also, (though 
«f this nothing is alleged in the impeach- 
ment) still further sums were received in the 
way of compensation. 

And here, Mr. President, I beg leave to 
pause, for a moment, and to request of the 
Hon. Managers, that they would point their 
finger to any scrap of the evidence that has 
been adduced, tending to show that for any 
one of the papers that have been specified, 
a greater fee. than that allowed by the stat- 
ute, was, in fact, received by the Respon- 
dent. More especially I would inquire, to 



what portion of this evidence they woald 
resort for the proof, that more than Mtj 
cents was received for the grant of 
the administration, or more than thirty 
cents for the warrant of appraiseneD^ 
which are above referred to in the article? 
I will venture to affirm that no evidence nfH 
on this point, either on the one side ot die 
other, will be found to exist in the cause; 
yet it cannot be doubted that it was ineum- 
bent upon Ifae . learned Managers to make 
good the accusation, as we find it set forth 
in the article ; and that, to this end, it was 
indispensably necessary that tlieir proo6 
should have been brought home to those par- 
ticular acts of extortion which are therein 
enumerated. 

But it may be said to the Respondent, oa 
the other side, (and this is all, indeed, that 
can be said by way of encountering the dif- 
ficulty alluded to) that if you hare mingled 
your proper official acts with sinidry extra- 
judicial proceedings, which happen not to 
have been provided for by the statute, aad 
have taken, in the way of fees, a round sum 
for the whole, this shall not avail you ; al- 
though the i^arty may have consentedi and 
very cheerfully, and even gratefully, piud 
his money for your services, it is neverthe-> 
less a. fraud upon the law, and cannot save 
yofi from conviction as an extortioner. 

In answer to any arguments of this sert, 
that may be urged, I would beg leave to re- 
peat the idea which has already been slightly 
intimated, that it was by no means owing to 
any culpable omission, of the Judge, that 
the proof is not now before this Hon. Goert, 
as to the precise amount of fees which win 
received by him, for each of the servicef 
which are proved to have been rendered up- 
on the occasion alluded to. In relation to 
this subject, there is, we know, a particular 
clause in an act of our legislature, which 
was expressly intended to provide for cases 
of tills kind, and of which, if the party sap- 
posed to have been aggrieved by the extor- 
tion complained of, had chosen to avail him- 
self, there would at once have been an end 
of all difficulty in ascertaining the particu- 
lar instance wherein the Respondent might 
fairly be accused of this species of impo- 
sition. 

I allude to the fi(\h section of the fee-bill ; 
which requires of the civil officers, in cer- 
tain cases, to exhibit to the party upon ade- ' 
mand therefor, a particular statement of 
their claim for fees. 

This law was undoubtedly intended for 
the double purpose of operating not only as 
a check upon the magistrate, but of enabling 
the individual also, to avail himself of the 
best possible evidence, wheroby to establish 
the guilt of the party attempting to practise 
a fraud upon hiip. In the case under con- 
sideration, or in either of kbose alluded to in 
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the four succeeding articles, it does not, 
however, appear that any sucli bill of par- 
ticulars as tirat which has been adverted to, 
,was demanded of the Respondent ; and it 
will not, therefore, as I humbly hope, be pre- 
sumed, against the express words of the 
statute, tliat he was bound to present such a 
bill, or that he is in any measure, accounta- 
ble for any embarmssment or inconvenience 
that may attend the present prosecution by 
reason of the absence of a docmucnt of this 
kind. 

By way of rendering still more plain and 
familiar the principle ^r which I contend, I 
will take as an example for illustration, a 
case which, as we all know, is of every dny*s 
occurrence among magistrates whose official 
fees, as well as those of the Judge of Pro- 
bate, are expressly prescribed by law. On 
feferring to the very fee-bill of 1795, which 
is relied upon as the very foundation of the 
charge in the impeachment now under con- 
sideration, it will be seen that there is allow- 
ed to a justice of the peace, the sum of sev 
enteen cents for taking and certifying the ac- 
knowledgment of a ^eed, and that no provis- 
ion whatever, is made by the statute, as to 
any other service Which ho may be request- 
ed to perform in relation to such an instru- 
ment. Now, suppose the case, which, witii- 
out doubt, is an extrem/^ly common one, ttiat 
a magistrate of this description, in consider- 
ation of his experience, and supposed ac- 
quaintance with technical niceties, should be 
employed by some neighbor or friend, not 
only to take the acknowledgment, but to 
inake the whole draft of soilne long and dif- 
fioult conveyance ; and should receive as a 
compensation for such service, the volunta- 
ry payment of an hundred cents, without 
exhibiting or being required by his employer 
to exhibit a bill of particulars whereby the 
amount intended to be given or taken for the 
bare -acknowledgment might be ascertained. 
I beg to inquire, Sir, if the maji^istrate, in 
such a case, either on the ground of having 
%ouchsafeel to perform a service not precise- 
ly within tde sphere of his offjciul duties, or 
for having thus mingled his odicial dues with 
those which could be claimed only in his indi- 
vidual capacity, has been guilty of extortion, 
and thereby laid himself open to all the hor- 
rors of an impeachment ? It may be so; 
but I will venture to affirm, that if such bo 
our law of extortion, there is not an acting 
justice tliroughout the Commonwealth, who 
lias not again and again been guilty of this 
offence, or who ought, therefore, to be suffer- 
ed any longer to escape the ignominy of a 
public prosecution. Yet in point of prin- 
ciple, the case which has 'been supposed is 
not, in my opinion, at all distinguishable 
from that under consideration. 
. But it may be cojitended, and has been 
indeed^ by the learned llHanagers, that a por- 



tk)n of the papers which appear to have 
been fui'nished. and for which fees were re- 
ceived by the JRespondent, on the occasion 
alluded to, were superfluous, irrelevant, and 
it was therefore fraudulent and extorsive to 
annex them to his grant of administratien, 
thereby imposing upon the party an unne- 
cessary and useless expense. Here, Sir, I 
will very readily admit, chat if actuated by 
sordid and sinister motives, a judge of pro- 
bate, under the pretence of its being requi- 
site to the fulfilment of any ofHcial duty on 
his part, should requite and receive pay, for 
a series of idle, senseless fornulities in any 
case, whether the compensation for such 
services were given voluntarily or otherwise, 
it might amount, according to its circuOH 
stances, to a case of extortion. But I iMIfet 
be permitted to say, that very differentla- 
deed from any thing of this kind is the as- 
pect of the case now under consideration. 
At cannot but have been .rpparent to this 
Bon. Court, upon an inspection of the blank 
forms that were exhibited, indicating the 
course of procedure which has usually been 
adopted, in relation to a grant of adminis- 
tration, tiot only by the Respondent, but by 
his venerable predecessor, in the office of 
probate judge for the eounty of Middlesex, 
that all business of this sort has, uniformly 
been conducted in that county with most re- 
markable regularity and accuracy ; and es- 
pecially, that no formality has ever been re- 
quired of a suitor, but such as was obviously 
appropriate, and in conformity with the 
strict principles of law. It seems, indeed, 
to be admitted, that witli the exception of 
one only of the papers which have been al- 
luded to. namely the petition, or memorial, 
from the party applying for administra- 
tion, all the rest may be deemed, to say the 
least, unexceptionable. As to this formality 
of (he petition, it has been, we admit, some- 
what peculiar to the county of Middlesex ; 
and from the evidence in the case, rt does 
not appear tliat the probate jotlges of other 
counties have, generally, been accustomed 
to require it. In place, however, of consid-. 
ering this circumstance as exposing oiu* cli- 
1 eni to imputation, I feel a degree of prtdc 
I in adverting to it as one, among many other 
j pr )ofs of his superior accuracy and intclli- 
; gence. Amon^ all the forms which usually 
attend the issumg of letters of administra- 
tion, there is not, in my humble judgment, a 
single one of more significance, and whicli 
seems to be more essential to the safe and 
orderly conduct of the business in question, 
than that of the petition. It is, to speak in 
technical language, the ^Hmpetraiio 6rctn5," 
the regular and proper inception of a pro- 
ceeding in the probate court ; and instead of 
Hs being regarded as a singularity, that ihe 
judge of one county only should have re- 
i quired such formalityi it should rather be- 
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come matter of surprise, an^ tven reprehen- 
sion, that it should, any whore, have been 
omitted. 

Let us coDsider for a moment, Sir, the 
several facts aud circumstances n hich ought 
to be established and become matters of re- 
cord before the judge, in order to justify his 
grant of adminntration ; — 

First pf all, he must have legal evidence 
as to the death of the testator or intestate. — 
Secondly, the goods and effects of the de- 
ceased ; in other words, the ^^bQna notabilia" 
within the proper jurisdiction of the judge, 
k\o of course a subject of inquiry and exam- 
ination. — Thirdly, the claim of the appli- 
cant to administer, either as widow, next of 
kin, or creditor, must be established and 
oucht to be so, in a course of legal investi- 
gation. 

Permit me to inquire. Sir, if with respect 
to essential circumstances of this nature, 
however they may be deemed as merely 
preliminary to the main object in view, any 
prudent, intelligent judge uf probate would, 
or ought lo be willing to proceed upon the 
gmund of mere, vei4)al representations ? As 
well, I (hink, it might be expected that the 
judges of our ordinary common law tribu- 
nals, should consent to go 4on to the trial of 
a ciuise without the exhibition of a writ of 
any kind, and upon the mere oral statements 
of thepaities in litigation. Suppose aoonflict 
for the right of aduiinUtration be subsisting 
between two or more of the pretended cred- 
itors ; or betwixt divers individuals, each 
claiming precedence a5 being kindred of the 
deceased ; — in sudi a controversy, the prop- 
erty of the respective competitors may be, 
;ind not unfrequently is, involved, to the 
amount of thousands ; shall it then be ex- 
pccfed of a judge of probate, in such a case, 
that he wilt go on to its fmal decision, with- 
out having it, at all times, in his power to 
show, by his record, as well the manner of 
the conunencenieiit, as the termination of 
the process? 

Thus it is, as I think, perfectly tvppnrent, 
tliat no irregularity is imputable to the Rcs- 
ppndent on the ground of his having requir- 
9d^.9t any time, of parties transacting busi- 
ness at his courts, a compliance with any 
oppressive or needless formalities : It would, 
however, have been quite sufficient for all 
the purposes of our argument upon this head, 
if nothing more had appeared in the case 
than that tho forms of proceeding which 
have been customary in the probate courts 
of Middlesex were such ax, in the honest 
epSnion of the judge, were fit and proper in 
the discharge of his judic^ul functions, how- 
ever his own judgment, upon this subject, 
might happen to differ from that of any oth- 
er man or body of men in the community ; 
for it surely cannot be doubted, that, in a 
«ase, >Hiere the law wbtcb cstabluhes the 
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court, and defines its jurisdietfon, has o»if- 
ted to prescribe to such court the particular 
forms of its process, it necessarily becom^ 
hot only the privilege, but the duty of the 
judges, in Uie exercise of a sound discretion, 
to establish their own forms and to require a 
conformity thereto. 

Under the govei'nment of this Common- 
wealth, or of the U. States, we do not indeed 
find many instances, whetein great latitude 
appears to have been given to the judges of 
our ordinary courts of judicature, for the ex- 
ercise of that discretionary power to whicfa I 
have adverted. In the courts of the United 
States, the forms of process, we know, (ex- 
cepting those that pertain to the equity, and 
admiralty and maritime side of their juris- 
diction« which are to be governed by the 
course of the civil law) are particularly pre- 
scribed by statute regulation. So also it is 
with the coutts of common law in ibis State. 
Very different indeed is, however, the pre- 
dicament of our probate courts. 

From the charter of William and Mary, 
which has already been referred to as hav- 
ing laid the foundation of the probate court 
in this Commonwealth, we derived, indeed, 
all that was wanted, so far as regards the 
proper jurisdiction and powers of such a ju- 
dicatory ; but nothing more. It came to us 
unaccompanied by any directions as to those 
forms of procedure, without which its powers 
and i\\e great purposes of its institution could 
not be carried into effect ; nor does it appear 
that such forms have sinpe been provided by 
any acts of our own government. Under 
such circumstances it results, of course, that 
all the immense variety of most important 
business belonging to this court, must either 
have been transacted without form or order, 
or that it became the duty of the respective 
judges, to establish, from time to time, such 
necessary rules ai\d regulations as might 
seem to them meet and expedient. 

Such appears to be the view which has 
always been taken of this subject by the 
several judges of probate throughout the 
Commonwealth ; and it is not surprising, 
therefore, that on referring to the usages io 
the different counties, there should have 
been discovered foroe little diversity of prac- 
tice in regard to matters of foim, like that 
which I have alrency had occasion to notice 
as having been somewhat peculiar to the 
county of Middlesex. 

But it is still contended by the learned 
Managers, thjat, even admitting the extra 
services which were rendered and the papers 
that were furni^ed by the Respondent, at 
the court alluded to, to have been regular^ 
and such, and ^uch only, as seemed to have 
been required by the nature of the case ; yet* 
as neither the one, nor the other, are partio* 
ularly provided for by law, and both are 
withoyt the $co| e of the fee-bill, it was af 
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act iWeKtonion, la <1emaiid and raceWe n 
cnnifjensaiiun of any kind, fur [ba fulBlinern 
of any siich oiKcial duty. 

Sir, I do not think I speak exlrava^antly, 
when I say ihat tlio fallncy or thU position 
wa» stiovn by iiiy learned colleague to nb- 
lolute dnnHinitration. In my own vieir, ai 
any rate, his arguments and il lustra linns 
seemed to be entirely irresisiible j and ii 
would ihererore be presuiiiplunus, wete I ro 
attepipt to heighten their cffcut by uny ob- 
servaiions nf my own. 

Considering ihc nature and course of ilie 
business apperlsiiniiig to the (irubate coiiils, 
ihe rnrioiis ufficial acis wliicli must necessa- 
rily be peifuitned by Ihe judge, to which 
there is not an allusiun, much less a purtirn- 
Inr amnunt of compensation annexed by the 
ree-bill, it seems lo be utterly incredible tliat 
it could have been ihe intentiun of this slat' 
uie lo enumerute, specilieiilly, nit the duties 
of *lliis officer, or lu proliibit ihe taking of 
any fees wlinlerar, except fur the precise 
services therein specified. If such be, in- 
deed, ibe true construction of ibis act, and 
the judge is eniiiled lu claim iio more than 
his atty cents, fur all ibe acts necessarily in- 
cident la (he grant of adininisi ration in any 
one case, it is most certain, at any rate, thai 
ihe whole emoluments of his nfflct vrmtld 
scarcely lie sufficient to defray llie expense 
of ilie mere stationary that must be consum- 
ed in ihe performance of ill duties. Their 
annual amount would iinl, I will venture ta 
say, exceed ibe sum of two or three hundred 
dollars; and yet, lu we hII nrel| knoir, the 
ilutiei appertaining To the office of judge uf ; 
probate, especially in a county like Middle- 
sex, are of such a nature at mustalinosi en- 
tirely preclude the possibility, from the be- 
ginning to the end of ihe year, of an en- 
gagement in any other occupation. 

Admitting then the fee-bill, like all the 
other cole mpoc a noons regulations of our 
IiOgislature, in rrgard lo public funcltona- 
vies, to have been founded in ibnt rigid e- 
ctmomj which has, at nil limes, marked ilie 
r.liuracter of our government, yet if it be 
niso ndiniiled that It was in the contcuipla- 
tinn of the taw, that the arduous and highly 
intgcrrtanl office in qoesljon should be confi- 
ded only 10 men of lalenls and respectabili- 
ty, it would be absolutely affronlivB to ihe 
good sense of the Legislature, were ne to 
put upon their act the construction which 
has been contended for. 

Be all this, liowerer, as it may, I must be- 
Mecli the learned Managers, before they 
demand the condemnation ofour client upon 
the accusation which is here referred lo, that 
they would be pleased lo put their linjter 
upon any proliibilory clause of the statute, 
upon uhicti we were assured tlieir whole ar- 
(ument would be fuimded, inliibiting a 
judge of probate, at the peril ef^ impeach- 
18 



ment, from receiving a reasonable compen- 
sation, a mere quwthtm mertiic, for useful 
service^ in rtguid to which no precist fee 
liappens tu liava been eslabliihed by law. — 
Moie esjiecially I desire, that ihey would 
have ihe goodness lo refer ns to any known 
legal pi iiieiple, uiHin ibe authority of which 
Ihey can he justified iti giving so harsh a. 
name, ns iliat of bribery or e.ttoriion, to % 
of Ibe kind wlfich is licru alluded 



I am absolutely certain llmt no such law 
can be shown, and hence, ibat a;;ainsr no 
law lias llie Respond em, in lliis paiiicular, 
offended. 

I proceed now. Sir, lo ibe consideration 
of the third groimd uf aceusalioii against the 
Res|H)ndeni, which is. in subslancc, |u ihii 
effect; "That being judcc of probate, he 
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s, pre- 



ihe cap;iciiy of aiturncy or 
counsel in behalf <if cettaiif persons who 
n ere then execulurs, adminislralors, or guar- 
dians, accepting from them retainers, from 
time to lime; fmd, indeed, for liaving so 
acted, in one or two instances, in relation 
to business which then was, or ilierealler- 
irards might romp, bcfure him as judee. 
This cbarge. Sir, if, as' il Is set forth in ill* 
impeachment, il amoanis lo any thing, jm- 
pons iiiithing less than the heinouti, detesta- 
ble crime uf bribery, and is, of i^ourse, de- 
<ieTYiiig of very seflous and particular uiteii- 



I In reference lo ihe facts and c 

ces which are staled In :lie len differenl nr- 

'! tides containing h charge of this nature. Ills 

!' ud'ences iinpnied lo Ibe Respondent may 

' propeity be ranged under these iwu distinct 

'leads, namely ; — 

1. The having given advice lo, and BCcepl- 
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ecuiors, ndministraiors, or guardians, in rela- 
tion to ceriaiii probate maltern, which were 
not bowerer then |>ending in his court, and 
upon nliicli he probably never would be 
called lo adjudicate. 

S. Having permilted lilmielf tobe retail- 
ed as qMinsel, in relation lo certain bukiafW- 
in his m&ae. which remained lo be aflet 
wards fbrmafly. and as we say, minisietinlty, 
actedupon,iu viriue of his authoiiiyaa judge 
cjf probate. 

Such appears lo be ihe substance of H\ 
ilie maleiial faris which are set forih and re- 
lied upon in support of iliis article uf accus- 
ation ; and allhuiigb the allegations hi're, a.i 
in ihe former case, are oiiviouslv insufficient, 
in point of form, yei we ate quite content lo 
meetlhrni, as importing a charge of bribery. 
If indeed it he not ibis olfence which was in- 
tended to be alleged, llien we say, nnihing 
is alleged amounlinK to any cilme kimwn 
in the law, and whicb, upon th» principle! 
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heretofore insisted upon, can be made the 
subject of impeachment. 

It becomes necessciry then that we should 
consider, for a moment, the legal principles 
which are applicable to the crime of bribery; 
and firi»t of all that ive attend to the legal 
definition of this offence. 

W^ learn from, the books of authority, 
that bribery is a species of ojQTence against 
jpublic justice 5 — ^** Which is when a judge 
or other person concerned Jn the adminis- 
tration of justice, takes any undue reward to 
influence his behaviour in office." 

In alterrding to this definition of bribery, 
it will be perceived, that the concurrence of 
two distinct things is absolutely essential to 
the censiitution of this crinie-f first,^that the 
reward received should be an undue one ; 
and secondly, that it shduld have been given 
and received under such circumstances, as 
to indicate its tendency at least to produce a 
bias upon the conduct of the magistrate in 
relation to some matter connected lyilh his 
official duties. I would here beg leave to 
reurark, that in reference to the particular 
facts and circumstances which are -lelied 
upon by the learned Managers in tlie case 
on trial, it is of the utmost consequence that 
both these points should be distinctly kept 
in view, through the whole course of the in- 
quiry. 

I must be permitted then to remind this 
Hon. Court in the outset, that if tlie proofs 
which have been brought forward against 
the Respondent, be found upon examination 
to amourrt to no more than this ; that, since 
his acceptance of the honorable office which 
he now' lioldS) he has been occasionally en- 
gaged in business in the comity wherein he 
Tesidcs, as an attorney and counsellor at law; 
tliat he has, on several occasions, accepted 
retainers, and taken fees for professional 
services, from persons who were adminis- 
trators, executors, or guardians, and resident 
in the snme county wii(j himself; yet if it 
be not also hi proof, that these retainers, and 
this advice, or these professional services, 
had reference to some c.ise then pending 
before him, or upon which he might, at some 
tkne, he called to act as a judge, te is no 
more chargeable under such circurtwances, 
with the crime of bribery, than' he is with 
that of burglary or murder. In the case 
that has been supposed, the essential ingre- 
dient, that which constitutes, in fact, the 
very gist of the accusation, is obviously 
wanting to consummate the offi&nce. It is, 
the acceptance of the " undue reward," in 
reference to some anticipated official act pf 
the magistrate; the acceptance of there- 
ward, under such circumstances as affi)rd 
reasonable grounds for the supposition that 
It ntny tend to bias him in the exercise of 
his jiulicial functions; to "influence his 
behaviour" in relation to some matter upon 



which it ma^ become his dnty to officiatl, 
\i is in this, and this only, as I infer, thattfi^ 
great mischfef consists, of that ofTencea- 
gainst public justice 'which is denomintted 
bribery. 

Accordingly, Sir, if it wer^ in proof «- 
gainst our client tha,t, in any dispnted case 
which was pending, or even expected it 
come before him ; if in any controversy 
concerning the probate of' a will or the al- 
lowance of an account of any adniinislratbr, 
executor or guardian, he had demeaned 
himself by the acceptance of a gratuity, how- 
ever inconsiderable, for any service suppos- 
^ ed to have been rendered in favor of a party 
to the litigation, it would, without doubt, be 
a case of bribery. 

I admit, moreover, without the least hesr- 
taBcy,that, upon any legal ground, it would 
be eiitirely unavailing, either in the way of 
eJicuse, or even extenuation of the offence, 
that his final decision of the case in question 
should appear to have been just and up- 
right ; and entirely uninfluenced by any sin- 
ister consideration. In the contemplation 
of the law, it would be enough th&t he had 
voluntarily placed hin>self in the way of 
temptation ; that, wiih reference to some of- 
ficial duty, he had accepted *' an nndue re- 
« aid," and thereby exposed himself to the 
influence of those prejudices and partialities, 
from which the mind of a judge ought, moft 
certainly, by all the means in his power, to 
be kept free. 

It will be perceived however. Sir, on ref- 
erence to the evidence in the case now on 
trial, that nothing of the kind which has 
been alluded to, is imputable to any official 
act of the Respondent. If I am not very 
greatly mistaken as to the state of the proofs 
which have been brought before you on this 
occasion, there is not a single fact or cir- 
cumstance which can be mentioned, having 
even a tendency to sliow, that either in 
court or out of court, he ever presumed to 
act the attorney or counsellor ; much lessthat 
he ever received a fee in regard ^to any dis- 
puted case ; any controversy, wneretipon he 
then was, oi- in the natural course of events, 
ever could be, required to act in his judicial 
capacity. Were it not for the great length 
of time which has already been employed 
in this discussion, and for the apprehension 
which I feel that the patience of the Court 
may have become wearied, it wpuld aflerd 
me a degree of satisfaction to present here 
something like a rec.apitulation of the evi- 
dence that has been adduced, as it applies 
to the'seyeral charges in the impeachment, 
for the purpose of demonstrating, as 1 think 
it would be in my power to do, that I have 
not spoken too strongly or confidently in re- 
lation to the posture of the case, so far at 
least as regards the point now in question. 
There are however, Sir, twaparticular ai- 
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Ipcles of the impeach mentf upon which, 
^ven at this advanced stage of ibe cause, I 
4iope I m.ay be indulged in suMJItting a few 
remarks, in addition to those which were 
Bi^de by niy learned associate. I allude tu 
articles sixth and twelfth. 

From the very urgent and elaborate man- 
ner in whioli the matters set forth in these 
articles were pressed upon the attention of 
the Court, it is manifest that they have been 
considered by the learned Managers, as be- 
ing of^reat pith and moment ; as constitut- 
ing, in fact, the very strong hold of the 
prosecution. So indeed, when viewed in 
comparison with any thing, and every thing 
«lse, which has appeared in the cas6, they 
unquestionzjjly ought to be regarded ; and 
it is most certain, therefore, that if the Res- 
pondent can legally be convicted upon eith- 
er of the^charges which have been brougln 
forward against him, the conviction ought to 
be upon one or other of the articles here al- 
luded to. I am nevertheless entirely con- 
tent that the case, as it stands, upon either 
of these articles, shall be received by this 
Hon. Court, as but a fair sample of all the 
other charges in the impeachment; and 
that if there be any thing here to warrant a 
judgment of condemnation, it sliall be tak- 
en as conclusive proof that the conduct of 
our client has been, in every thing, guilty. 

What then do we find, from the evidence, 
to be the foundation of the charges in ques- 
tion ? 

The first of the articles here referred to, 
which is the sixth in the impeachment, has 
relation to certain transactions of tiie Res- 
pondent, in his capacity of Judge of Pro- 
t>ate, which are alleged to have take^i place 
about sixteen years ago, in regard tr> the 
partition or assignment of a portion of real 
estate, wherein one Mary Trowbridge and 
her sister appeared to be jointly interested as 
coparceners. 

In the statement which is given us of these 
transactions (not indeed by the witnesses, 
but by the allegations of the impeachment) 
it presents to us, without doubt, a most foul, 
and flagrant case of bribery ; and not of 
that bribery only whijch is a mere offence 
against public justice, but a species of the 
crime ivhich would appear to have been ag- 
gravated by circumstances of the vilest 
treachery and fraud upon the rights of an 
individual. For it would seem from the 
circurnstance^, as they are stated, that, not 
only *vas the " undue reward received*' by 
the Respondent, with reference to a con- 
tested question which was then immediately 
to be acted upon by himself, in his capacity 
of judge, (ftnd this of itself would have 
been clearly enough to bring the case within 
the guilt of bribery,) but that t>ae offence, if 
{ may be sliowed the expression, wasdovibly 



consummated by a most unjust and fraudu- 
lent decree. 

It would appear, moreover, that upon the 
occasion alluded to, the price of corruption 
was by no means graduated up^n that nar- 
row, illiberal^cale by which were measured 
oulf those few dollars and cents, which are 
alleged to have been the fruits of his various, 
subsequent acts of extortion. On the corn- 
trary if we were to rely upon the represen- 
tations that are given u^ in the article,^ it 
would seem that the wages of iniquity, in 
this one instance, had been in some good de- 
gree proportionate to its baseness and its ex- 
tent ; for we are led to understand that the 
round sum of fifty dollars was actually re- 
ceived by the Respondent, as a considera- 
tion for the infamous act of assigning, by 
his decree, to one of two coparceners, who 
were litigating before him, the whole of a 
valuable estate, of which the other party 
must obviously have had an equal claim to 
a moiety. It is, also, a circumstance which 
should not be omitted in the enumeration of 
those which have a tendency to heighten the 
£itrocity of the case stated in the itnpeaoh- 
ment, that the misdeme.inor here imputed 
to the Respondent must have been among 
the very first acts of administration in his, 
then, newly acquired office of a judge ; so 
that we are left to infer, that instead of det 
voting himself, as might naturally have been 
' expected from a young and inexperienced 
public functionary, to an honest fulfilment 
of his o^Sicial duties, he must h:ive com- 
menced, at the very outset of h^ career, 
with an abuse, of the confidence That ha4 
been reposed in him, by the adoption of a 
vile system of fraqd, and (leculation ! 

Such are the prominent features of this 
transaction, as they have been portrayed by 
the glowiflii pencil of an embittered prose- 
cutor ; and i5 it not remarkable how sudden- 
ly, how completely, every lineament^' has 
been transformed, on being touched by tha 
magic wand of iniih ? 

It is per<^e!ved, indeed, upon a recurrence 
to the evidence in the case, that the Respon- 
dei>^ at a eeruin time, but at a period loJi£ 
anteii^ to the date of his commissiofl^as 
judge of probate, being then a praclisinw at- 
torney at law in the county of Middlesex, 
did presume, in that capacity, to give advipe^ 
and to render other professional services, 
concerning the estate which has been men- 
tioned, lo Mary Trowbridge ; and that he 
probably may ijave received, on that occa- 
sion, from her agent, Jonathan Loring*, the 
customary retaining fee, which would have 
been demanded, in such a case, by any oth- 
er practising lawyer. 

It is in evidence also, that before the ter- 
mination of the business in questbn, the 
Respondent accepted his commisslQu oC 
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jiidpo of probate ; and Oiat soon after thai 
event, he did, by the mutual consent, :md in- 
deed, upon the joint application of both co- 
parceners, officiate in the case, by the per- 
forniirrce, in his judicial capacity, of the 
mere format act of designatiii|^ certain per- 
sons as appraisers of the estate alluded to, 
for the purpose of giving m- legal form, and 
effect, to a compromise of the whole subject, 
which had heretoforct taken place between 
the parties interested. It is not denied that, 
for each of the services here alluded to, the 
^Respoiident did receive, as well he might, 
a reasonable compensation, as the attorney 
and adviser of Mary Trowbridge ; and this 
too, wHhout dreaming of the necessity of 
consulting any fee-bill, or looking at any 
statute of the Commonweahh, in order to 
ascertain the precise sum which might law- 
fully he accepted, when voluntarily tendered 
in such a case. 

Such, then, appear to be the sum and sub- 
stance of tlie proofs as relative to the charge 
in question. And I would here beg to in- 
Quire of the learned Managers, what they 
man discern in all this, giving the slightest 
indication of the criints of bribe/y, or of any 
other offence against the laws of the land ? 
What there is uideed tliat can afford the 
least ground of imputation upon five char- 
acter or eondnct of the Judge, either in his 
personal or oflficinl capacity ? 

From the state of the evidence in the 
case, it is apparent that the " very head and 
front of his offendinsj hafli this extent, no 
more ;" ^at being a judge of probate, he 
did nev€|raieless, on the occasion alluded to, 
as hjB confessedly has done on very^ many 
other occasrons, presume to act, in a certain 
transaction which was in no wise connected 
with any official dMty, in his capacity i>f an 
attorney and counsel lor at law ; Coy I cannot 
brino; myself to believe that it will, for a 
single niomont, be contended even by the 
learned Managers, whose duty it undoubted- 
ly is, to enforce tlie prosecution up )n every 
legal gFOun I, that the mere formal act of 
designating appraiser^ under the peculiar 
circumstances which have been state«l, can 
be regarded in the light of a judicial pro- 
ceeding. 

It is most certain, at any rate, that the 
case which is described in tinimpeadiment, 
was one that n^ver did, fior ever could, hive 
cr>me bsfore the Respondent in his cipacity 
of judsje ; that he did not, in firt, as is 
strangely inti'uated in the articles, make 
any assignment of the whole, or any part of 
the estate in question, to either of the con- 
tending parties ; nor render any decree, nor 
jierfjrm any act or thing, throughout the 
wholecourse of the transaction, which could 
have dialled for the expression of a judicial 
opinion. Oo the contrary, the whole af- 
fair which is alluded to, appears to have 



been, from beginning to ch)d^|Rniere tnattef 
of amicable arrangement and comjproniisi 
between the parties. Thus we see, Sir,Uiat 
the fee which is alleged to have been re^lir* 
ed by th^ Respondent as the attorofiMf 
Mary Trowbridge, wa» literally, aniHMNfr 
ly, taken by him in that capaeity ; and 
could not, by possibility, have had reference 
to any act which he was expected to perferAi 
in his quality of a public functionary. TIm 
reward rherefore, evtn. admitting it to ha^e 
be^n " undue" and unreasonable^ csu|, hare 
had neither the effeot, nor the tendKcy to 
" influence his behavior in office.* It re- 
sults as a consequence, that it cannot be' re- 
garded as havmg been in the nature of a 
bribe. 

The essential ingredieot of the offence, 
that whichf in legal contemplation gives to 
it the character of criura, is obviously want- 
ing ; and I maintam wfth confidence, that 
the case which is here presented to us upoD 
the evidence, bears no more resemblance to 
thjB crime of bribery, than it does to any oth- 
er offence which 1 might choose to mention, 
in the whole catalogue of human transgres« 
sions. 

With your permission, Mr. President, I 
will now proceed to a very brief and cursory 
examination of the matters exhibited in ar- 
ticle twelfth ;— and here. Sir, I will have 
the candor to confess, that considering all 
the charges in this impeachment to have 
b *en sanctioned by one of the highest bran- 
ches of our government, and the presump- 
tion arising from thence, that every thing 
which it contained, must, to say the least, 
have been founded upon specious' and plaus- 
ible grounds, there was something, upon the 
first presentmeni of this particular article, 
which did not fail to produce, upon the mind 
of every momber of the counsel for the Res- 
pondent, a considerable degree of solicitude, 
and even discoiiragement. As regards the 
feelings of the Respondent' himself, it is nat- 
ural to suppose that an accusation of the 
nature here alluded to, proceeding too, from 
so high and commanding authority, could 
not but have been, under any imaginable cir- 
cumstances, absolutely appalling. 

Having, long since, been apprized of the 
active means xvhich were in operation, in 
order to stir up the popular feeling, and to 
bring to the public view every circumstance 
of hisoffici;iI conduct in its worst possible 
aspect, he wa*, in some measure, prepared, 
eve 1 befjre the finding of this impeachment, 
to act upon the defensive ; and to encoun- 
ter every accusation which could be alleged 
ajuainst him upon any plausible grounds. — 
It ninst be confessed, however, that the itate- 
meni which is contained in the article' in 
question, was wholly unexpected, as it has 
reference to a transaction which of all oth- 
ers, in the course of his life, would, in his 
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own view, ligi|iieeine(! to he the most harm- 
less and inoffensive. 

It has, nevertheless, risen up before him, 
af|<| like a dark and angry cloud, seemed at 
threaten \Tith desolation and death, 
r tiling it should overtake in its pro- 
greti. He has however, and with as much 
serenity and composure aft conscious inno- 
cence could inspire, awaited it«^, approach. 
He has encountered all its. fire and hilmina- 
rton, and is not consuniied or overwhelmed. 
Thank God ! he yet survives the threatened 
tempest ; and has the satisfaction to have 
seen, that it was, after all, but a mere con- 
gregation of foul and fleeting vapour, which, 
in a moment, was dissolved and chased away 
by the irresistible influence of truth. 

It is not my Intention, Mr. President, to 
«nter into a particular consideration of the 
circumstances of^ this case, 9m relates to any 
question of fact ; or to undertake, by a com- 
parison of the relative character and credi- 
bility of witnesses, to form an estimate of 
the weight or strength of the testimony 
which has been given on the one side and 
the other. The task of such an ezaniina- 
tion has, already, been most ably and satis- 
factorily performed by the learned Gentle- 
man who preceded me, and it would not be 
in my power to give any additional force to 
his remarks. 

The few observations which I wish to sub- 
mit, upon the article under consideration, 
are of a more general nature ; and will have 
reference only to those principles of Taw, 
which, in every posiible view that can be 
t^ken of itv are applicable to the case, and 
by which this Court must, as I conceive, *be 
governed in deciding upon it. ^ 

The charge in this article, like that in the 
preceding one, which has just been consid- 
ared, although not set forth with much atten- 
tion to technical form* must be considered 
as a charge of bribery ; and, as in the form- 
er instance, also, to have been accompanied 
by circumstances of peculiar aggravation. 

This, without doubt, must be ike offence 
that was intended to be described ; or it is 
no offence known to the law, and cannot, 
therefore, upon the principles heretofore sta- 
ted, be made the subject of an impeach- 
ment. 

It is the question, then, which is to be de- 
cided by this Hon. Court, whether upon the 
evidence in the case, and with reference to 
the legal definition which is given us of this 
offence, the Respondent, can be adjudged 
guilty of the crime of bribery. 

Here, Sir, I will yery readily admit, that 
if the statement which was given you, of 
certain transactions, by Colenel Wart^ the 
favorite and principal witness for the prose- 
cution, is to be received, without\abatement 
•r allowance on account of the peculiar cir- 
.4umstances of prejudice and ill humour un- 



der which he was called to testify, the con* 
duct of our client must indeed have been 
such, on the occasion alluded to, as would 
without doubt, very much diminish the high 
reputation which he has hitherto sustained 
in the commiinity. It must have been 
marked by ^nch circumstances of forward- 
ness and effront^, such imlications of a 
base cupidity, soen a ravenous appetite for 
fees and emoluments, as would have been 
absolutely shameful in a judge ; and in bis' 
character as an individual, even, could not 
fail to bring down upon him the contempt 
of every liberal and honorable man. 

Such, it is admitted, would be among the 
consequences which must necessarily result 
from the facts and circumstances as they are 
stated by this witness, if they had been es- 
tablished in the cause, and left unaffected by 
any countervailing testimony ; and. Sir, as 
it is a mere question of bribery, and nothing 
else, which is now under consideration, I will 
not even stop to inquire as t<5 the truth or 
falsehood of the statement above alluded to. 
In justice, however, to the feeliitgs of our 
client, not because the circumstance m, 
deemed, in any degree, essential to the 
merits of his' cause, I would beg leave, in 
thiscsnviction, barely to call to the recollec- 
tion of this Hon. Court, how completely the 
whole aipect ef the case was reversed by 
the representation subsequently given of it 
by Mr. Grout, who was also present on the 
occasion alluded to ; how immediately, all 
that was before so mean, and base, and con- 
temptible, according to the views that were 
taken of it, by an inflamed andMkuspera- 
ted party, was by a cool, unbiassed observer, 
made to assume the shape of a common and 
inoffensive traosacnon. 

But, Sir, in so far as relates to any question, 
connected with the legal merits of the pres- 
ent prosecution, I am entirely jcontent to ad- 
mit that the testimony which has been given 
to you by Colond Ware may have been sub- 
stantially correct ; that novwhhstanding his 
former grudge, and the vindictive disposition 
towards the Respondent which he appears 
to hav^ manifested on so maTiy occasions, 
yet that when put to the test of an oath, he 
may nevertlieless have been inclined, *• inf 
nothing to exaggerate, nor to set down ought 
in malice," against the object of his enmiiy. 

Indeed, I should be disposed even to quote 
and to rely upon, the testimony of this mojJt 
prominent of the witnesses on the part of the 
Commonwealth, for the purpose of disprov- 
ing and setting at nought the very accusa- 
tion which he has been called to substan- 
tiate. 

li has heretofore, again and again, been 
lai I down as an undeniable principle of the 
la^v, in relation to the crin^ie of bribery, that 
the " undue reward" alleged to have been 
received by the offending party,^must be 
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''shown to have been g^iven under such cir- 
cumstances, as that it might naturally have 
a tendency to ^ influence his behaviour in 
office." 

To this end, it must of course be made 
apparent, that some case was' depending, or 
at least, expected to come before him, which 
mightcall for the exercise of his judiciar 
functions, and thereby afford him an ©ppor- 
tunity for the discharge of this debt of cor- 
ruption, by the partiality and injustice of his 
decrees. 

Now, Sir, I would beg to inquire what 
case was pending before the Respondent as 
judge of probate^or ever likely to come be- 
fore him for adjudication in tiiat capacity, 
to which the five dollar fee which is me.u- 
tioued in the article mny be imagined to have 
had reference ? On referring to the testimo- 
ny of Colonel Ware, we not only discover 
that it falls short of proving the existence of 
any case of this nature, but in fact that it 
establishes, beyond all possible doubt, (if he 
may be supposed to have testified without 
any undue prepossession in favor of his en- 
emy) the very contrary position. The case 
to which he alludes; that, upon which the 
professional advice of the Respondent was 
given, and the fee in question received, ap- 
pears from tht; statement of this witness (and 
bereiiA, it must be confessed, he stftnds sup- 
ported by ail the other evidence before you) 
to have been most obviously, an affair be- 
longing no inoae to the jurisdiction of the 
judge of probate, than to this high court of 
impeachment, or to the tribunals of uny for- 
eign country. Confiding, as I do, in the 
weW known intelligence, the great learning 
and liberality of the Hon. Managers, I feel 
assured that, with reference to the proofs 
which appear in the case, Uiey will not feel 
themselves at liberty to deny the truth of this 
position. 

Here then, as in the former instance, there 
is most obviously vvanting that essential cir- 
cumstance, which constitutes the very foun- 
dation of the charge of bribery; and as this 
is the only speciiic, known offence, wliich is 
implied in the allegation, there is conse- 
quently wanting, as we say^, that which a- 
ione can form The basis of an impeachment. 

But, Sir, there are yet other circumstances 
wvhich are cursorily intimated in the article 
under consideration, that ought not, perhaps, 
to pass entirely unnoticed. In allusion to 
the five dollar fee, which is alleged to have 
been received by the Respondent, and sup- 
posed to have been in fact the reward of his 
corruption, it is stated, at the very close ol 
the allegation, as having been allowed " in 
the guardianship account" of Mr. Ware, 
from whom it had been received. It is also 
suggested that this allowance was, in fact, 
by a kind of interlineation, brought into an 
account, wbjch had been Uieretofore finally 



closed and adjusted by the jacige, with tht 
consent of the parties interested. Whatever 
may be the degree of freedom and latitadi 
which is allowable by the law of the land, as 
to the mere forms of prosecution bf ud- 
peachment, it will not, I presume, be con- 
tended, that either of the circumstances hett 
adverted to, as they are stated in the ar- 
ticle, are to be considered in the Jight of a 
substantive ground of accusation. 

It is very clear, that by the framers of the 
impeachment, they could not thus have been 
intended ; but, on the contrary, were intro- 
duced merely as circumstances of aggrava- 
tion, and for the purpose of swelling the a 
mount cf evidence to be adduced in support 
of the principal charge. Be this however as 
it may, I cannot, for my own part, consent to 
regard this portion of the article in any other 
light. 

First, then, as to the aUowance of this 
charge of five dollars in the guardianship 
account of Mr. Ware*; — and here it is ob- 
vious, that whether this act of the Respon- 
dent is to be regarded as being justifiable, 
or otherwise, must necessarily dep^d apon 
the answers that shall be given to several 
prelittiinary questions. 

And first, — Was the case referred to in 
the article, concerning which the advice was 
given and the fee received, of such a nature, 
tiiat a Judge of Probate might reasonably 
and honestly consider a guardian to have 
been authorised, at the expense of his ward, 
to apply for professional assistance ; or was 
it a case so entirely plain and simple, thut 
n« man of common sense, however unlearn- 
ed in the law, could by possibility have en- 
tertained a dQubt as to the proper course to 
be pursued ? 

Vpoh this latter branch of the question, it 
would seem to be sufficient for me barely to 
remind the court, that in truth 'and in fact 
a doubt of this kind was, at any rate, enter- 
Alined by this guardian respecting the busi- 
ness in question ; and yet we are told thaf 
Colonel fFare is a man of very considerable 
standing and respectability in the communis 
ty, and certainly not wanting in ordinary in- 
telligence. But we do not rely on this cir* 
cumstance alone, conclusive as it may seem 
to be. In the course of the testimbny which 
was produced be(bre the Court, there has 
been given to us a very full explanation of 
the nature and circumstances of the case 
here alluded to ; and it cannot but have ap- 
peared most manifestly to every one, that it 
was in reality a case by no means' unattend-' 
ed with difficulty. On the contrary, it was 
obviously of such a nature as to have required 
a considerable degree of attention and re- 
flection ; and I much doubt if there is a man 
in this assembly, professing not to b6 w^li 
acquainted with legal principles and forms, 
.who would hav« been able to point out (• 
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this guardian the proper course to be pur- 
sued respecting it. 

Upon this point I have only to make this 
addttipnal remark^ that the affsHr in question 
waSy confessedly, one in which the property 
of the ward was alone concerned. The 
guardian appears to have had no personal 
interest whatever in the question ; so that this 
expense, if it were allowable on any grounds, 
was without doubt a charge properly belong- 
\iBg to the guardianship account. 

Thus far, then, it rilust certainly be ad- 
mitted, that no irregularity is apparent in the 
conduct of the judg^e. 

Was there, then, any thing so monstrous 
in the amount of the fee which is alluded to ; 
considering the nature and circumstances oi 
the case, was the sum of five dollars so gross- 
ly exorbitant, so manifestly disproportion- 
ate to the nature and value of the services 
rendered, that in demanding it, the Rtepon- 
dent shall be presumed guilty of a base im- 
position as a counsellor, and in allowing it, 
shall be charged with having committed 
gross fraud and injustice as a magistrate ? 
It reinUns for this Hon. Court to pronounce, 
by its decision, the proper answer to this m- 
quiry. 

For my own part, I profess not to have 
much .acquaintance with the usages of my 
professional brethren in other counties, 
with regard to the customary demand of fees 
in any case ; I will venture to say, however, 
that there is no man in this metropolis, who 
has ever had the misfortune to be engaged in 
a litigation of any kind, or on any occasion 
to seek for professional advice, to whom a 
charge of the kind here alluded to would ap- 
pear to be unusual, or extravagant. Much 
less do I believe there is an individual, in any 
degree conversant with the professional u- 
sages in this section of the country, who 
would be disposed to consider it as an im- 
peachable offence in a judge of probate, or 
any other judge, to have decided in favour of 
such a charge, as being but reasonable and 
just. 

If however it be necessary to the justifica- 
tion of the Respondent, that there should be 
an estimate of the exact worth of the pro- 
fessional advice which he gave on the occa- 
sion alluded to, it is surely a cirr.umstance, 
which deserves to be considered in the cal- 
culation, that tl)is advice was found to have 
bjen, in its consequences, wholesome and 
correct ; that it was in fact the means of 
giving to his client the free controul of a very 
considerable property, which before was in- 
volved in confusion and embarassment. 

Still, Sir, another of the preliminary qjies- 
tions, which were alluded to, remains to be 
considered. 

Wris it, or was it not, a hkh misdemeanor 
of this Respondent; was it c^was it not anof- 
fsoce Ibr which he ought to be removed from 



office and otherwise disgraced, that he presum- 
ed as a judge of probate, to allow in a guardi- 
anship account a certain sum of money, which 
hafd been paid to hiifiself, for service ren- 
dered in his capacity of counsellor at law ? 

Permit me to say that the solution of this 
question most obviously depends on another 
which precedes it ; and that it, whether a 
public functionary of this desci^iption is by 
the very tenor of his commission, by the na- 
ture of his official duties, to be considered a» 
necessarily cut off from all the ordinary as- 
sociations ; more especially, from every spe- 
cies of commci'cial intercourse with the rest 
of mankind ? Take the case, for an exam* 
pie, wbieh is by no means a fanciful one^ 
that, in aid of his official business, a judge of 
probate happens to have become a dealer in 
merchandize ; upon the application of som* 
guardian, he has sold cloths, or any other 
necessary articled, 'knowing them to have 
been purchased for the use and sustenance 
of the ward, ami has received a price for his 
commodities, which was agreed upon as 
being but fair and reasonable ; — I would beg * 
to ii>quire if the judge may not allow in the 
account of the guardiar>the amount of such 
a purchase, without incurring the guilt of brib- 
ery.orof any other offence for which he would 
be liable to impeachment? Or if a judge of 
probate, for the accommodation of a person, 
being an oxccutor or administrator, should 
perchance let to hi»n a horse, or chaise, for 
i the purpose of enabling him to attend the 
j probate court on some necessary business of 
his administration, would it be criminal for 
the judge to accept a reasonable compensa- 
tion in such a case ; or even, if he should 
happen afterwards judicially to have decided 
that the price thus received was a fair charge 
upon the estate, of which the party who paid 
it to hinl was the lawful agent and rcpresen-^ 
tative? 

I imagine it could not have^been the in- 
tention of any learned manager to press hi» 
notions of delicacy on such a subject to this 
extent!; and yet it is apparent, that as to e- 
very thing properly belonging to the present 
question, the cases here supposed, and that 
which is under consideration, are in no re- 
spect different. Upon this head I shall say 
no more. 

As to the matter of the pretended *• inter- 
lineation," which i» slightly stated in this ar- 
ticle, I have'a word or two only whidi I wisl> 
to offer for the attention of this Hon. Court. 

If indeed the circumstance here alluded 
to is to be considered'as having been brought 
into the impeach raent, as merely incidental 
to the principal accusation, as tending only 
to aggravate, to heighten the qomplcxion of 
some great crime, with which it Is supposed 
to have been connected, I should not, most 
assuredly, Sir, have been inclined to besiaw 
j upon it a single remark. 
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l^iere having been, ai li most sincerely 
and cotvHdently believed oy the counsel for 
the Respondent, a palpable failure in the 
proof of %nv known crime whatever, upon 
the matted which are set forth in the article 
under consideration, it surely would not have 
been deemed necessary, or even proper, e- 
specially in |)ie present protracted stage of 
this discussion, to detain this Hoif. Court, 
and still farther to trespass upon its patience 
by a course of argument upon mere circum- 
stances and incident^, which, whether truly 
or falsely represented, could have no possible 
effect upon the decision of the question in 
issue. 

But, Sir, if when speaking of this suppos- 
ed ** intcrlwieaiion," it was mtended, by the 
article, to impute to the Respondent any 
thing like the rasure or falsification of a ju- 
dicial record, then indeed, the aspect of the 
case is immediately changed, and it presents 
to us an accusation of a most grave and se- 
rious import. 

When I had occasion, in a former }»art of 
my reuKirks, to mention the several offences 
which, und^r the constitution and laws of 
the Commonwealth, were conceived to be 
proper subjects of impeachment, the rasure 
uf a public record was included in the enu- 
meration, and distinctly admitted to be an 
offence of this deseri|)tion. So it is unques- 
tionably. 

If then, upon the evidence which was be- 
fore them at the drawing up of these arti- 
<'les, it was conceived by the learned Mana- 
$;ers, that there was any thing in the act of 
**' interlineatioB" here referred to, bearing 
the shiiilitude of the crime whicli has been 
meniiuned, it was certainly a very blameable 
omisston on their pact, that it was not thus 
stated, and fully and formally set forth in the 
hnpsachment. 

Instead nf bringing it in at the very heel 
f»f their complaint and treating it, which 
they manifestly have done in the article un- 
der consideration, es a mer« circumstance of 
aggravation which t> supposed to have at- 
tended the commission of another and very 
diflerent offence^ it was undoubtedly their 
duty, as Aiithful conductors of the prosecu- 
tion, to have set it forth, by a separate arti- 
cle, as a distinct, substantive offence ; and 
in that case, it would, most certainly, have 
been deserving tlie most serious attention. 
It is perfectly apparent, however, not only 
from the manner in which this subject of 
the '* interlineation^' is treated in the artiele, 
but from the whole tenor, also, of the facts 
and circumstances in relation to it which 
liave been disclosed to the view of this Hon. 
Court, and bad witliout doubt been previous- 
ly considered, with dse deliberation, by the 
learned Managers, that they did not intend 
to lay much stress upon it ; tliat it was not 
regarUa^ by them as affording, qf itself, any 



distinct grounds of accusation, or as bein{(, 
in fact, of sucli a nature as to deserve any 
other, or more serious notice, than precisely 
that which is bestowed ^poii it by the im- 
peachment. 

It must, undoubtedly, have been well un- 
derstood by the learned Managers, that the 
Caper which is said to have been interlined 
y the Respondent, ebnld not by possibility, 
at the time when this operation is supposed 
to have been performed upon it, be con- 
strued, upon any legal principle, to have 
been such a judicial record, as that its rasure 
or falsification would amount to the offence 
in question. The court of probate, where- 
at this offensive transaction is supposed to 
have occurred, was yet in session ; the pa- 
per alluded to, like all others 'appertaining 
to the business of that court, was still in tlie 
possession and under the entire controul and 
direction of the judge, and tt was therefore, 
most unquestionably, competent for him, at 
this period, to alter, amend or qualify any of 
his judicial acts respecting it, according to 
the dictates of his own judgment and discre- 
tion. It seems that the document lA ques- 
tion contained the statement of a certain 
guardianship account, which a short time 
previously, but at the same session of the 
probate court, had been passed and allowed 
by the judge. An item of expense was 
subsequently incurred by the guardian, 
which, in the opinion of the judge, was hon- 
estly and fairly entVtled to allowance in this 
account. Under such circumstances I sub- 
mit. Sir, with the utmost confidence, that it 
would have been an act of manifest injustice 
in the judge, had he, at any time before the 
termination of this court, and before his pro- 
ceedings had passed over to the hands of his 
I'egister, and actually become thereby a mat- 
ter of public record, refused to open this ac- 
count furtlw purpose of inserting therein, as 
was done, the item alluded to. The Hoa 
Managers are themselves deeply versed in 
the principles of the law ; the cnstomaiy 
practice and usages of all our courts, in re- 
lation to cases ol the kind here alluded to, 
must be also, as I well know, quite familiar 
to tlieir recollection. I am sure, therefore, 
they >yill have the candor to admit, that it is 
the every day's practice of those courts, to 
take much greater license with their own 
proce3dings, in the way of inodiiication or 
amendment, at any time during the contin- 
uance of the same term, than that, which 
was taken by the Respondent, and is imput- 
ed to him as a high crime and ntisdemeaii- 
or, as an indication of gross bribery and 
fraud, upon the present occasion. The truth 
is. Sir, and this familiar principle is, to say 
the least, quite as well understood ky each 
of the learned I^nagers, as it is by either 
of the counsel for this Respondent, that ev- 
ery act ef the ji dge is to be censidnrad a^ 
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being merely " in paper" ; i 
plalion, as partaking, in n 
nature o( a public judicliti 
actual adjournment of ibe 
"IS intimated ' ■" 



1 respect, of iht 
■ecorti, until liie 

part of my 



marks, the functions of the judge shall hav6 
ended, and (liose of llie recording oAicei 
have commenced. Thus miitli us (o ilils 
Diatter of llie interlineation ; ivhlcli coii^ 
eludes in fact all wliich I had intended la 
say upon the merits of the nhnle transaction, 
which is the subject of all the charges in ihii. 
twelfth article of the impeachment. And, 
Sir, I cannnt but indulge a iiumhie hope^ 
that notwithstanding the inflamed, envenom- 
ed appearance which is giren- to every part 
of this iransaetion, by the manner in which 
il is represented in the arlicle, it will yet be 
found, upon reference to the prunfs which 
are before the court, and lu the explanations 
and arguments which have heeii staled , that 
* it iviia, after all, in truth and in I'aci, entire- 
ly harmless and inoffensive. I do not liesi- 
tate to declare, and this with the utmost sin- 
cerity, that to my own mind it iias seemed, 
upon much 'reflection and esaininatinn, as 
presenting less the aspect of a crime, than 
anf thin^ else which has been imputed to 
the Respondent through the whole course of 
this prosecution. 

I cannot consent. Mi'. President, notwith- 
standing the lateness of the iuiur, and the 
great length of time which has been employ- 
ed in the consideration of this principal 
branch of the impeachment, entirely to take 
leave of il, without at least a cursory allusion 
tosomeof the observations which fell from 
. an Hon. Mannger in the course of his argu- 
ment upon the article in question. I refer 
to the learned gentleman who was the se- 
cond tliat addressed you in behalf of the pro- 
secution, and whose argument upon the par- 
ticular subject here alluded to was much 
nure minute and elaborate than that of ei- 
ther of his Hon. associates. From the whole 
•cope and tenor of his remaiks upon this 
part of the case, it was manifest that it had 
been the subject pf his most particular at- 
tention ; that he had considered it in fact 
the very bulwark of the prosecution ; and 
that if die complaint against iheRespondeni 
ooutd not here be maintained, it must ne- 
cessarily give way at every other point. 

Such, f think, are ilic inferences which 
ivere fairly deducible from llie observations 
of Ibis gentleman; — yet we find, that after 
having sifted the whole subject to the very 
bottom; afler having canvassed, at very 
great length, and most certainly with an un- 
common display of learning and ability, e- 
very fact and circimistance, and every legal 
principle which was dceincd in any degree 
applicable to the question, ht w^s brooghl 
at last, by the very force of his own rea- 
(oning, to the eonfession, that dtbough some 
IS* 
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great offence had indeed been conimined 
yet " it was not in his poWet to give to it a 
legal definition or a name." 

That it was not bribery, nor exioriion, nor 
either of those nameabte offences wliose 
character and attributes are dMribed lo us 
in the criminal code, seemed, if I mistake 
not, to have been distinctly admitted in the 

It was, nevertlieless, a certi^n something 
in the character and conduct of ibe judge, 
which, in the opinion of the learned Mana- 
ger, seemed to call loudly and imperiously 
for impeachment, impeachment.' ! 

Gracious heaven! and shall it then be 
said, that in this favored land, where, as we 
had hitlierto been lauglit to believe, there 
was something like perfection in the system 
of juridical polity, a citizen may rightfully 
be condemned without ever being told the 
namt, or without ihe power of comprehend- 
ing the nature oflheolfence whereof he ivas 
accused ? Shall it ever be said, that under 
the blessed constitnlinn of Massachosetis, 
which, with a kind of paron.Itil solicitude, 
seems to have watched over the rights of Iho 
subject, and, in providing for their security, - 
to have interposed a thousand checks and 
guards against arbitrary power, it is never- 
theless possible, that by the authority of oiie 
high 'Court of Judicature in the common- 
wealth, a public functionary may be huvled 
from his station ; n1% bo convicted, de- 
graded, disfranchised, upon jhe ground of 
some supposed'delioquency, of which neither 
his prosecutor, nor (as may be well said also) 
Ills judges were capable of giving a legal in- 
terpretation ? Most confideniiy I trust not, 
God forbid, that the event <if this trial 
should give countenance to any iuch para- 

But, Sir, there were a feiv other ohsarva- 
linns, of a similar tendency with those al- 
ready alluded to, that fell from the Hon. 
Manager to whom I hiive referred, :nut which 
must not be suffered to pass by eniiiely itii- 

In reference lo this same twelOh article o'f 
the impeachment ; — " We stand here (said 
lie) on no statute, on no particul.tr law of the 
commonwealth ; there is none for such a 
case. — We stand here upon the broad prin- 
ciples of the common law, of con ijiiou justice. 
Such conduct in a public inagtslraie, as is 
described in Ihis article, and has been proved 
before the court, is disgr.ioeful, and contrary 
to the usages of all civilisied emtiuns." A- 
ijain, says he, " wc have shown the conduct 
of the Respondent upon this occ:ision to 
have been grossly improper and mischievous 
in its tendency ; this is quite enough ; ho 
has rendered himself unwol'thy of uffire, and 
therefore ought to be impeaatied and tcinov< 
•d," 
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Such, Sir, was undoubtedly the subsaitce 
of tlie remarks ; and, as I have them upon 
my minutes, such appear to have "been the 
very words of this Hon. Gentleman; and I 
siiould like exceedingly to see what, in legal 
contemplation, would be the aspect of all 
this, if it were embodied in the form of an 
indictment ; if it were plainly, and substan- 
tially, and formally set forth, according to 
the constitutional requirement, and thus pre- 
sented for trial to -either of our inferior 
courts of judicature. 

Suppose, by way of further illustration, it 
5houldl)e the pleasure of this Hon. body, for 
upon the present occasion it is acting in 
the capacity of both judge and jury, to re- 
nnny m the manner of a special Verdict, 
that in the course of the transaction here 
alluded to the Respondent had been guilty, 
not indeed of the violation of any " statute 
or particular law" of the commonweahh, nor 
of the crime of bribery or extortion, nor of 
any other of those dilterent species of of- 
fences which I have formerly had occasion to 
mention, ns falling under the general de- 
scripiiori of " maladministration in ufBpe ;". 
but that his conduct as a judge had never- 
theless been " mischievous i^i its tendency ;" 
that he had offended against the " broad 
principles of the commo^i law, and com- 
mon justice, and the usages of civilized na- 
tions, and thereby had rendered himseK un- 
W'orihy of ihe hon^ble elation which he 
now holds." 

Suppose, St, upon a general statement of 
this kiod, the case were submitted, as it well 
might be, under the constitmional provision, 
for the consideration of the Supreme Judi- 
cial Court of the State, I desire to know 
*^vhat judgment would ])robably be pronoun- 
ced upon it; more especially, whether it 
could be considered as amounting to a 
** crime or misckmeanor in office," accord- 
ing to iho legal acceptation of those terms, 
and there£f)re as being the proper subject of 
an impe»diment ? 

Such as is here last supposed is, as I cop- 
tend no oiher than the precise question, 
which 1$ now to be decided by this Hon. 
Court, juid I must be permitted, therefore, to 
say that the arguments of the learned Mana- 
!ger which have been alluded to, so far as 
they may have been intended to apply to 
this question, nere much too vague and in- 
definite to have an influence upon it. 

It is indeed much to be lamented, that, 
upon the present solemn occasion, in the 
triirl of a cause so deeply affecting the honor, 
tliT? property, and I may add, the very civil 
existence of a respectable fellow citizen, 
any Hrn. Genilftman, concerned in its 
discussion, should have taken an opportunity 
to indulge, in ai»y funciful speculations, any 
flights of rhetoric, or affecting appeals, hav- 



ing no visible relatioii to th« law dr the facl 
of the case. 

Considering that several weeks, and even 
months, were allowed to the learned coun- 
sellor for study and preparation for the mafl- 
iKigeiirent of the present prosecution, it 
would certainly have been more consistent 
with his usual habits of accuracy, and tlie 
high reputation which he sustains for talents 
an^ legal erudition, if, instead of talking in 
general terms about the " broad principles 
of the common law," or descanting upon the 
subject of " deeds without a name," he bad 
condescended to present to us his views as 
to the constitutional law of impeachment in 
this commonwealth ; and auempted at least 
to point out the specific offence, that was 
supposed to have been committed by the 
Respondent, in violation of that law. It 
must however be confessed} that it was ob- 
viously owing much more to an inherent 
defect in the cause, than to any culpable o- 
mission of its Manager, that he did not choose 
to descend to the consideration of any such 
particulars. With regard to that portion of 
the complaint, which is here alluded to, it 
is most manifest that, in his view of its mer- 
its, there could have been no possible aherna- 
tive, but a formal abandonment, or an at- 
tempt to sustain it upon the loose and gene- 
ral grounds \\ hirh were assumed. 

And hero I would take occasion to re- 
mark, that noihiug could betlesired more fa- 
vorable to the cause-of our client, than the 
inference which is plainly deducible from 
the circumstance last mentioned ; — nothing 
which could serve to show, more clearly 
and ronclusivcly, that he has committed no 
offence which can properly be made the sub- 
ject of impeachment, than that the delin- 
quency which is charged upon him, is nev- 
ertheless of so doubtful and ambiguous a 
character, as that one of the ablest and 
soundest lawyers of the Commonwealth, be- 
in^ also one of the pjinclpal conductors of 
this prosecution, has, openly, confessed him- 
self at a loss to give to it a legal, and tech- 
nical denomination. 

But, Sir, there is yet an additional subject 
of complaint which is set forth, among oth- 
er things, with a degree of imposing formal- 
ity in the impeachment, and which appears 
to have been relied upon, as matter of seri- 
ous accusation. It is Hated that on several 
occasions, even in relation to matters which 
were then pending before him as a judge of 
probate,, the Rrspondent did presume to 
give advice to parties, as to the form and 
manner of presenting accoimts, drawing up 
petitions, and such like formalities ; ami 
that professmg in such pases to act iu his 
capacity of an attorney at law, he did even 
go the length, in some instances, of officiat- 
ing himself as a scrivener, in drawing up 
formal papers of this description, receiving, 
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at all times, a small compensation foi these 
services. In point of fact, we do iwt deny 
that the statement of circumstances, so far as 
respects this ground of complaint, is substan- 
tially correct ; but we do deny, most strenu- 
ously and confidently, that any thing can be 
inferred from such acts, bearing the least af. 
finity to crime. On the other hand, we do 
insist that it is n.ot only the privilege, but in 
some sort, a moral duty of the judgs of pro- 
bate, on certain occasions, to perform servi- 
ces of the kind here alluded to, for the pur- 
pose of facilitating the dispatch of business, 
and of relieving parties from the delays and 
perplexities in which they must, otherwise, 
necessarily be involved. I da not pretend 
to say. Sir, that it would be decorous and 
proper, or even justifiable, upon strict legal 
principles, if a judg« of any of our common 
law courts were to descend from his bench^ 
io order to engage in the performance, wheth- 
er with or without compensation, of any 
ministerial office of the description here ad- 
verted to. There is however, as we all "well 
know, something peculiar in the nature of 
the jurisfiiiction and the powers and duties 
of the probate judge. His court is in a 
great measure, sui generis; and governed 
by rules and forms widely differing from 
those of our other judicatories. It will not 
I presume be denied, that except in so far as 
it may, from time to time, have been modi- 
fied by particular acts of our Legislature, I 
the whole character of this court must be' 
oonsidered as remaining, tothis day, precise- 1 
ly what it was at its introduction by the char- ! 
ter of William and Mary. 

In its whole character and attributes, it 
is, thenj no other than that branch of the ec- 
clesiastical courts of Great Britain, which | 
is denominated the prerogative court ; and 
whose judge as to every thing else but his 
subservience, in some measure, to an arqh- 
bishop under whom he holds his commission, 
mar be regarded as the original, whereof 
the probate judge of Massachusetts is the 
very image and transcript. 

In considering the nature and circun^stan- 
ces of our own court of probate, me have 
Gonsequenlly, as I think, abundant authoritv 
to adopt in this country, as in' England, the 
very obvious and familiar distinction which 
prevails, between the amicable and conten- 
tious side of its jurisdiction ; in other words, 
between that department of this court which 
is priiicipalty concerned in mere formal mat- 
ters ; — " in doing what no one opposes" ; 
and that which is employed in the examina- 
tion of litigated questions which must neces- 
^rily call for the exercise of his judicial 
functions. 

The business of the former, we say, is* 
merely ministerial, and that the latter de- 
partment only; is to be considered as com- 
prising every thing which properly Iselongs 
t9 tht office of tt)« judge. 



With regard to the kind of business not 
immediately within the sphere of his offi- 
cial duties, but which may nevertheless be 
performed with impunity, by a judge of pro- 
bate, for the furtherance of any matter re- 
maining to be arranged, on the amicable 
side of his court, there is, as I think, no dif- 
ficulty in ascertaining the true line of legal 
distinetion. In respect to any matter in con- 
troversy before him, and upon whicji it may 
become his duty to pronounce a judicial 
opinion, it results, of course, that he cannot 
lawfully be of counsel for either of the con- 
tending parties ; or By any other means, 
voluntarily place himself in a relation to 
either, which would be likely lo produce even 
the slightest influence upon his mind in the 
decision of the cause. 

Such, I conceive to be the great princi- 
ple of the law in relation to the whole of 
this subject ; and the reason c^ the rule 
seems to be quite as obvious as the rule it- 
self. It is neither more nor less than this, 
that in the discharge of every official duty^ 
the judge must be impartial, upright, jmt ; as 
far as the lot of humanity may permit, ex- 
empt from all prejudices and prepossession, 
and in a situation ^t all times, to do equal 
and exact justice between man and man. 
So long, then, as a judge of probate, or any 
other judicial officer, ski^strictly keep him- 
self within the conipa^of this principle, I 
know not, for my own part, of any fair and 
honorable occupation, in which he may not 
be engaged, without incurring the penalties 
of bribery, or of a«y other offence against 
the established law of the land. 

If a judge ^ probate, condescending for a 
time to waive the dignity of his station, 
shaH consent to give advice, or lo afford 
any oiher assistance, as to some mere mat- 
ter of form, in a proceeding on the amica- 
ble side of his jurisdiction, I contend that 
this is no offence, in the sight of God or 
man. Being an attorney at law, as well as 
judge, and therefore conversant with all the 
customary forms of process in such cases, if 
he will condcsce.nd, even in his own court, to 
assume the humble employment of th^ 
scrivener ; if he will voluntarily take upon 
himself the labor and druds^erv of revisiir?, 
and drawing up anew, any imperfect account 
which has been presented to him by an ex- 
ecutor, administrator, or guardian, hnd re- 
quire but a just and reasonable recornpence 
for such service ; all this, I insist, so long as 
his feelings or opinions, as a judge, are not 
in danger of being, in any manner, affected 
by the operation, is. entirely harmless in its 
tendency, and may therefore be done with 
perfect impunity. The same, precisely, may 
be said, as to the drayring up of petitions 
for license lo sell real estate of testators or 
intestates, for apportionment of widow's 
dower, and various other acts of a similar 
mature that might be enumerated, which be- 
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ing done with the consent of all the parties 
in interest, are entirely innocent, because 
they can have no possible influence upon any 
judicial decision. 

In the absence of any particular law or 
statute of the Commonwealth prohibiting the 
judge of probate from practices of this kind, 
for it has, as I think, been clearly demon- 
strated by my learned associate, that the re- 
cent statute which has been referred to does 
not even approach the case, I will venture 
to challenge the Hon. Managers to state a 
single ground of auth^ity, any one princi- 
ple of taw or common sense, tending to show 
that any act, of the kind whieh has been 
mentioned, may be construed a crime. — If 
then it be lawful for the judge to perform 
such services, it would seem to follow, as a 
consequence, that it caiinot be unlawful to 
demand and receive for them a reasonable 
recompence. The compensation in such 
case, surely, cannot be regarded in the light 
of '^ an undue rewardit' ; and it partakes not 
of the nature of a bribe, because it was not 
taken " for doing his office." 

There is then, most manifestly, nothing in 
the cases here supposed bearing the slight- 
est similitude to the crime of bribery, or ex- 
tortion ; yet it must be one or other of these 
offences, which is intended by the impeach- 
ment, or there is nothing alleged, to whieh, 
by the law of this land, the Defendant is 
bound to make answer. 

But, Sir, it is not enough upon this occa- 
sion, especially in relation to that particular 
part of the cause which I have just been 
considering, that wc merely vindicate our 
client from the imputation of crime. The 
counsel for the Respondent feel themselves 
fully warranted by all the circumstances of 
the case, in going much beyond this. In 
their view, the conduct of their client in the 
several instances here alluded to, was not 
only such as must be deemed excusable in 
the judge, but highly creditable to his feel- 
ings and character as a man ;— ^that the 
v^arious ministerial services and acts, which 
he is said to have performed, on certain oc- 
casions, and which are now brought forward 
as the evidence of his corruption, were, in 
truth, not only harmless and inoffensive, but 
ought in fact to be regarded by this Hon. 
Court, as they most unquestionably were by 
the parties interested, as so many proofs of 
a kind and obliging disposition to accommo- 
date his fellow citizens. 

Here I would appeal to the recollection 
of every one who had occasion, at any time 
of his life, to perform the duties of executor 
or administrator, and to go through with the 
various legal formalities which are required 
in the fulfilment of such a trust, if he did 
never take the liberty, in regard to those 
forms, of asking and receiving advice and 
instructions from the judge, Without imagin- 



ing that in doing this he had committed a. 
crinte ? 

Yet, according to the doctrines which have 
been advanced, this is nothing short of tam- 
pering with a judge; and is quite sufficient 
to involve both the parties concerned in the 
guilt of bribery. 

Were it necessary, I might proceed to 
multiply examples almost without number, 
which would tend still further to illustrate 
the tremendous consequences that must en- 
sue from the adoption of the principle, in 
relation to this subject, which has been urg- 
ed in argument before this Court. 

The truth is, Sir, that the little acts of ac- 
commodation to {Parties, having business at 
the probate office, which are now imputed 
to the Respondent as a great offence, are in 
reality, when fairly and properly and legally 
considered, not only entirely fairitless, but 
they have become in fact, by long usage and 
custom, a sort of facility which is always ex- 
pected from the judge, and is in some meas- 
ure indispensable to the avoidance of delays 
.and expenses which would, otherwise, be- 
come a heavy grievance to the individual. 

We have indeed, for so long a time been 
accustomed to these facilities at the probate 
office, that it is not, in my opinion, too strong 
a statement of the case, to say, that were 
they now to be interdicted, we should hear a 
general murmur of complaint throughtut 
every county in the Commonwealth. 

Let the principle be once established, 
which seems to be assumed by the impeach- 
ment, that a judge of probate may not, with 
inipunity, presume to give an intimation, in 
the way of advice or direction, «ven as to 
the mere form of proceeding in any matter 
which is pending in his court ; that in rela- 
tion to any business coming within the sphere 
of his jurisdiction, he can lawfully perform no 
act, in court, or out of court, except such as 
may have been particularly provided for by 
some express law of the Commonwealth, I 
would beg this Hon. Court to consider for 
a moment, what consequences would be like- 
ly to result from such a reformation in this 
branch of our juridical system. It cannot 
be doubted that the judge, if he should con- 
sent to continue at all in office under a lim- 
itation of this kind, would of course tai^ 
special care, notwithstanding all former 
usages, to accommodate his deportment, in 
all respects, to the very letter of the law. 
For the future, we should indeed see in him 
the image of a man in authority, but nothing 
besides. Enshrined in all the majesty of 
office, we should behold him, in his station 
erect as a statue, and cold as the very mar- • 
ble of which it is composed. 

To the numerous inquiries of the multi- 
tude of suitors in attendance at his court, 
the discreet answer would,of course, be yea 
yea, and nay, nay; for, with the terrors of 
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vhe now law impending over his head, hel 
might very reasonably infer, that, whatsoever] 
should be said, more than this, might be 
«onstvued against him as " cohiing of evil." 
Should any- doubt, or difficulty arise as to 
the mere manner of stating an account, re- 
turning an inventory, or relative to any oth- 
er formality required by law, of any execu- 
tor or administrator, in the discharge of his 
duty, he must take special care not to affront 
the feelings or dignity of the judge by an ap- 
peal to him for the solution of the question. 
-It is, indeed, within the province of the judge 
to decide the point which has arisen, by a 
formal adjudication, but he cannot, regular- 
ly, do this, until the question shall have been 
presented to him, in due form and order, 
and in the shape of a legal bsue. No, sure- 
ly ; the law of self-defence would be suffi- 
cient to deter him from doing this. The be- 
wildered party is, there foe, instructed to 
take counsel. The village awyer must be 
consulted and feed ; anoth r day must be 
wasted ; and all this, to ob iate an impedi- 
ment, which a single hint from the judge, if 
he could have ventured but at the peril of 
unpeachment to give it, would have been 
- sufficient, in an instant, to re;v.ove. 
*' But there is one, among the throng in at- 
tendance at his court, who, more than any 
other, is anxious to obtain an audience ; 
her name is widow, and to her belongs the 
care of those little effects that were a hus- 
band's, whom she has recently followed to 
the grave. The little pittance is now in the 
custody of law, and is needed as the only 
means of giving daily bread to an orphan 
group who look to her for protection and sus- 
tenance. From a distant part of the county 
she has come; and would, if she knew the 
precise manner in which the object might be 
attained, very gladly administer upon these 
small effects. She is, however, by no means 
Versed in intricacies, and knows no forms of 
^he probate law. Upon the advice of neigh- 
bours, unskilled almost as herself, she has 
^one no more, by way of prepai'ation for her 
>isit to the court, <than merely to bring before 
the judge the two neighbours and friends 
^ho had consented to become responsible as 
Sureties on her bond. As to all other re- 
^uiremiBkits of petition for administration, 
Krarrant of appraisement, order of notice^ 
^d such like formalities, she knows not even 
ihe names of these proceedings, any more 
ihan though they were stated to her in some 
foreign language. Still she is not only { 
ready, but in truth, anxious, to tell her art- 
less story, and to make the statement of iier 
pretensions. But here an unexpected ob- 
stacle stands opposed to her progress. The 
judge cannot even lend an ear to this 
recital of her case. It is inconsistent with 
Ihe regular C3urse of business in his court, 
to proceed, upon the mere verbal repreienta- 



tions of a party. In this, as in all cases 
of like description which may cotne before 
him, it is not less his duty, then it is his un- 
questionable right, to require some written 
statement presenting the groimds of applicfa- 
tion ; and although a widovvre^l, and unpro- 
tected female may happen to be the suitor, 
he does not feel himself justified in dispens- 
ing with an establisher) rule. Upon the 
very table which stands before him he has 
indeed abundanoe of formulae, which have 
been drawn up by himself with care, and 
are suitable, not only to#<l)is, but to every 
other process which is incident to the busi- 
ness of an administration ; and he could, in 
an instant, relieve the perplexity of this ap- 
plicant, by furnishing gratuitously, or at a 
stated and very reasonable price, every thing 
whifh is necessary to the accomplishment of 
her object. 

But, alas ! the new doctrine of impeach- 
ment interferes. Were the judge to furnish 
the papers alluded to ; much more, were he 
to receive the reasonable price which would 
be thankfully paid for the^n, it miglu be con- 
strued, by implication at least, that he had 
" become of counseP' ; had " given advice," 
in a cause which was pending before him. 
It would be bribery, or some other crime, 
which might expose him to the malevo- 
lence of a busy prosecutor, and the proba- 
ble forfeiture not only of his office, but of 
his privileges as a citizen of the Common- 
wealth. There is then, no other alternative 
— here also the miserable sufferer must be 
told to consult her lawyer ; and is thus com- 
pelled either to incur an expens^ which her 
poverty can scarcely endure, or return, as 
she came, disconsolate, and perplexed in the 
extreme. 

Be assured. Sir, that the cases here sup- 
posed are very far, indeed, from being 
merely ideal. They are in truth the repre 
sentation, and but a very faint, and imper- 
fect one too, of scenes in real life, which ^ 
would not fail to become of every day's oc- 
currence, at the probate office, should it 
be the pleasure of this If on. Court to sanc- 
tion, by its decision, the principles which 
have been advanced in support of the pres- 
ent prosecution. — Let it, once, be understood 
that the conduct of a judge of probate must 
be made in every respett, conformable with 
the rigid rules which would now be prescrib- 
ed to him, by the Hon. Managers ; that he 
can lawfully do no act for the accommodii- 
tion of a party having, business before him, 
except such as is specially provided for, by ' 
some positive law of the Commonwealth, or 
necessarily required of him in the regular 
performance of some official duty, and it is 
easy to foresee that it must be productive of 
such embarrassments and discomfiture to 
parties, as would be found in experience ab- 
solutely intolerable. — Such regulations at th« 
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probate of^Sce as those tiere alluded to, how- 
ever they may havu Been sanctioned by your 
decision, would nor, I am persuaded be long 
endured by the community; — And Sir, 1 
will venture to predict, that after the (unc- 
tions of this Hon. Body shall have ceased, as 
a Court of Impeachment, and it shall have 
resumed its primitive character of fin assem- 
bly of legislators, not a session will elapse 
before you will have occasioii to listen, in 
that capacity, to much stronger, and more 
forcible appeals for the abolition of the new 
rule, than any which has yet l^en made to 
you by the learned Managers in favor of its 
adoption. Thus much as to that class of 
cases in this impeachment wherein tiie Hes* 
pondent is accused of having corruptly aU 
lowed himself to be retained as the attorney 
and adviser of parties in rtlation to business 
then pending in his court. 

There is now remaining one other topic 
of complaint against him, upon which I beg 
leave to bestow a few remarks, and I 
shall chen have done with this elaborate, and, 
as I fear, tedious and uninteresting discus- 
sion. 

It is, we find, even alleged against the 
Respondent as a crime, rather as one would 
think for the purpose of exhibiting, in one 
full array, every anecdote in the last sixteen 
years of his life bearing the semblance of an 
impropriety, and thereby of swelling the 
nominal amount of his delinquencies, than 
upon the expectation which any intelligent, 
reasonable man could have entertained, of 
obtaining a conviction, in a solemn trial by 
impeachment, upon any such ground ; that 
he did presume, on divers occasions, in his 
capacity of a counsellor at law, to give ad- 
vice and other professional aid, to certain ex- 
ecutors, adminfetrators and guardians in re- 
lation to business, in some measure, con- 
nected with their respective agencies^ as 
such ; it not being alleged however, in eith- 
.-^«r of the charges of this description, that 
the business in question was then pending^ or 
ever likely to come before him as a Judge, 
or in any other way connected with any of- 
ficial duty. — Such is the nature of this 
charge ; and this it will be perceived, on ref- 
erence to the impeachment, is the gravamen, 
of five distinct articles, and notwithstanaing 
the diversity of transactions to which they, 
respectively, have reference, it is very clear 
that all these articles must stand or fall to- 
getlier on one and the same principle ; with 
respect to this particular branch of the com- 
plaint, one would think it were quite suffi- 
cient for all our purposes, that there has 
been, manifestly, a total failure on the. part 
of the learned Managers^ to show u^g the 
least semblance of any law, upon whose au- 
thnfity, the facts and circumstances, as they 
arc set forth in either of these articles may, 
by possibility, b« consfruod as amoyiming to 



a crime. Even " the^ broad principles df 
the common law, and connnon justice," 
which were so much relied upon in apother- 
case by a learned Manager, seem not, here, 
tp have an application ; for it will not, I trust, 
be pretended that it ever was learned from 
any book, case, or authority, that before anj 
human tribunal, an act of the individual may 
be construed and punished as an offence, 
which is not only not prohibited, but by 
strong iniplication at least sanctioned aiid 
even encouraged by -the laws of thut society 
of which he is a member. 

It has indeed been attempted to givesoms 
little color of support to this article of accu- 
sation, by bringing to bear upon it the pro? 
visions and penalties of the late statuts 
of the Commonwealth, which 1 have already 
had occasion, slightly, to advert to, prohibit- 
ing judges of probate from being of counsel 
for parties in certain cases, and under cer- 
tain circumstances therein pacticularly stat- 
ed ; but I will venture here to assert, that, 
upon the argument of. my learned colleague, 
it w^s shown to actual demonstration, that 
neither the letter nopthe spirit of that lav 
could be considered as having the slightest 
application to the cases in question. I will 
then even take it for granted, that the laws 
of Massachusetts are entirely silent upon 
this subject. . What then, Sir, permit me to 
inquire, is the state of the case, and the 
question which is presented to you ? To me 
it seems to be simply this; whether, xa the 
absence of all legal prohibition and restraint, 
there is, nevertheless, perceived in the cen* 
duct of this Respondent, in the course of the 
several transactions here alluded to, such 
unquestionable indications of moral turpi- 
tude, of such a deep, and shameless de|)ra# 
ty of disposition as to present a case of sq 
gross a character as would justify the whole 
community in rising up with one accord ia 
judgment against him, and with or without 
the forms of law, in hurling him from of- 
fice. 

And what after all, from thft. facts which 
are proved in these cases, appears to be th» 
sum and substance of his offending ? Tru- 
ly, Sir, it is no more nor less than this, that 
being judge of pro^te the Respondent did 
aisp continue to be, asjhe was longBjHllbre 
the appointment was conferred uponlBpi, a 
practising attorney and counsellor at law, in 
the county of Middlesex ; — for I hold it tt 
be indisputable, that if the affording of pro- 
fessional advice and assistance to admiois^ 
trators and others, under the circumstances 
which are stated in the impeachment, is to 
be regarded as a crime, so likewise, and in 
the same degree, would it be an offence to 
render similar services to any other denooi* 
ination of clients. 

If, then, it be a fault in a Judge pf Proo 
bate, or of any other of uur inferiror triHU' 
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1)9, that he eontinues also to be a practiser 
3f the law, I must beg leave to say, that it is 
aiost surely ihe fault, not of the iniiividual, 
Suit of the laws and in^titutiont of the very 
l^verament, from which he has received his 
^ppomt.ment. In supportof this suggestion, 
It will I trust be quite sufficient for me to re- 
mind this Hon. Court, th<it very nearly the 
one half of all the indivichials, who at this 
jp0ment are incumbents of this same office 
:*f Judge of Probate, ave also atlornfes and 
ieunsellors, and engaged in the full practice 
>)f Ihe law. It is*not less true tliat sucii was' 
jiell known to be their condition, at the 
time of their appointment, and that all the 
J»norj and emolumeuts o^ the office, which 
[iras about to be conferred upon them, would 
jhardly have been sufficient to induce a form- 
al abandonment of all tlicir fovnier occupa- 
jUon. How then shall it be said, that even 
^e government of the CommonwealtJi has 
JWt, itself, by such a course of procedure, 
2^iven Its direct sanction to those very prac- 
|tices which are made, on this occasion, the 
wbjeci of so grievous a complaint. Here, 
Sir, I must beg leave fo enter my protest a- 
gainst all those nice and hairbreadth distinct- 
ions, by which it is attempted, in behalf of 
iie prosecution, to discriminate between 
ihose particular cases, and clients, for which 
md for whom the judge may be permitted 
.0 perform his ordinary functions of a coun- 
sellor, and those which it is his duty to avoid, 
inder the pains and penalties of impeach- 
laent; There is indeed a. genuine legitimate 
listinction of cases, wherein he may or may 
lot, with impunity, be retained or give ad- 
vice as counsel, as has heretofore been stat- 
ed ; and that distinction is simply this, no 
inore, that he caimot lawfully be of counsel 



.Acer, and engaged also in full praotlee as a 
counsellor, must necessarily be in danger, 
while under the inliuence of his retainers, 
uf imbibing prejudices and prepossessions in 
favor of llie particular cases that he may 
happen to have espoused in the course of his 
professional business, which he would not 
find it easy entirely to dismiss from his mind, 
as it would certainly be his duty to do. when 
called to sit in judgment upon similar cases, 
in the course of his public duties. 

This consideration is too obvious to have 
been overlooked by die Legislature of this 
Commonweahh; and it cannot therefore be 
doubfiU/ihat it is to the influence of thuse 
rigid principles of economy, which lie at 
the foundation of all our civil institutions, 
and have been most especially regarded in 
measuring out the wages of all our public 
functionaries, that the manifold defects in 
our system, not only with regard to our 
Judges of Probate, but all our other judicial 
officers, is principally, if not entirely, to be 
attiibutcd. The executive department of 
our government, in whom is in vested the di»- 
j crelionary power of making all appointments 
i to office, has, without doubt, in the exercise 
; of this power, from time lo time, been influ- 
enced also by similar considerations. It waA 
with this department unquestionably a mat- 
ter rather of necessity than of choice, that 
so large a proportion as that which has al- 
ready been stated of our Probate Judges 
have been selected from amon§|the most 
busy practising lawyers 1:1 our Common- 
wealth. 

The truth is, that none but a lawyer, and 

a very sound one too, can be deemed fit for 

such an office, and yet, not less true is i^^that 

none but some tyro, some mere scavenger 

ts to " any matter which is pending or like- !i of the profession would consent to accept it, 
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y to come before him for adjudication." In 
ither words, he must not voluntarily engage 
iii-any business which may tend to " influ- 
ence his behaviour in office," or lead him to 
the prejudgment of any case. 

I will venture to say, that all other discri- 
uiination in these cases is wholly unfounded 
i«i any legal principle,''and altogether ub- 
meaning and preposterous. 

^But. Sir, after all xhat has been said, I 
will here have the candor to confess, that 
although most assuredly there now is not, 
yel ItjIHiot less certain there ought to be, 
sonn«%w of the Common wealth prohibiting 
the Jrfdges of Probate, and every other ju- 
didtal officer, of whatever grade or station, 
from being engaged also in the common and 
ordinary duties of a practising attorney or 
counsellor at law. The whole science of the 
law Is in trifth but one connected systen ; 
and it is, therefore, but reasonable to suppose 
that any individual in the community, how- 
ever distinguised for his intelligence or in- 
tegrity. b«ing at the same time a judicial of- 



without being permitted to go on at the same 
time, tvith his ordinary professional pursuits. 
It is at best, as we all know, an office of more 
labor and drudgery, than of honor or pro^t; 
and thougt) it might be acceptable to some 
as a mere succedaneum to other, and moil|^ 
profitable emph»ynient, I will venture to say 
that there is not a respectable member of the 
I bar, unless it were for the mere gratification 
11 of devoting his time and W>or to the public 
service, who vrould be incnned to enter upon 
the duties of such a station, as being his only 
legitimate oceupation. It is owin<; then, I 
repeat, to a most manifest imperfection of 
the system, and not to any thing questionable 
in the character or disposition of the indivi> 
dual, that all our Judges of Probate, who are 
also practising lawyers, and the Respondent 
among the number, have son»etimes presum- 
ed to mingle their official and professional 
employments together in any manner that ' 
might be deemed consistent with the exist- 
ing laws of the Commonwealth. 
I am aware, Sir, that all this in very many 
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points of view, in which the subject might be 
contemplated, is in a high degree objection- 
able ; but it rcm<iins for the legislative de- 
partment, and not for this court of impeach- 
ment, to apply the remedy. 

Instead of leaving so useful and important 
a public officer as the Judge of Probate to 
wring his pittance from the petty items of 
your fee bill, which is scarcely sufficient to 
afford, for all his public services^ the com- 
mon wages of a drayman, let him at once be 
provided for by a fair and honorable salary 
— let his compensation be, in some measure, 
proportionate to his usefulness, and to the 
dignity of his station as a public servant^ and 
be assured, we shall hear no more of any 
of those practices, which, however innocent 
and inoffensive, in every legal point of view, 
are nevertheless tlie principal ^subject erf the 
present complaint. 

Here, Mr. President, I am happy in hav- 
ing an opporturiity of expressing my most 
cordial acquiescence in every sentiment 
which has been advanced by the Hon. Man- 
agers, us to the importance of preserving, at 
all events, and under the heaviest sanctions 
of the law, an unsullied purity ui all our ju- 
dicial tribunals. — It is\his, after all, which, 
more than any thing and every thing besides, 
is essential to the promotion of all the great 
purposes which are contemplated in the for- 
mation of every legitimate government. — 
So far, then, as relates to every thing which 
is connected with the performance of any 
ofi^cini dutj, I would therefore, if it were 
possible, that the mind of the civil magis- 
trate, should be kept, on all occasions, free 
as the very air he breathes, pure as the light 
of heaven ; I would indeed, if it were possi- 
ble, that our judgment seats might be ele- 
vated to an height. Infinitely beyond the 
reach of any thing which is sordid. and sel- 
fish hcrei- below, so (hat Uie dispensing of 
jiistice and judgment upon the earth might 
evfll bear some faint similitude to what it is 
at the great fountain of eternal justice, in 
•jilie regions above, where all is immutable 
fierfection, and nothing that is defiled can 
be permitted to enter. 

Such perfectibiUty does not, however, fall 
to the lot of huBtonity. Our civil institu- 
tions, are, after aBJ'but the mere invention of 
man, and must of course, partake of thak 
frailty and imbecility, which are incident to 
the very nature of their author. We have 
nevertheless, thOj^nsolation of knowing, 
that although, in reration to the judicial, or 
any other department of our government, it 
may not be hoped to attain to any thing 
like perfection in the system, yet, that there 
is much wiihin our power, to be performed 
in the way of melioration. 

It is not, then, for this Hon. Court, by the 
infliction of its penalties, but it remains with 



bad system, to attempt a radical cure of tin 
mischiefs which are complained of. If lltj 
be the duty of the magistrate to be faitb^Jif 
and honest, and impartial, in the discbaf|if )i 
of his public functions, it is not less thed»liirr 
ty of the government, whose s>eryant he i^i j] 
to place him in a condition, where be msfm-i 
be exempt from the operation of those cai»|«^ i 
es, at least, whioh are miost likely to p»|&l c 
duce in him, a contrary course of behaviw iif r 
To this end, I will lake the iibertjftoi^ dk r 
that nothing more is necessary than togn m\v 
to the judicial officer, not only as tothel» jilici 
ure of his office, but as to evdry thing wfakb Mabi 
is requirfid of him in the exercise of its i^ tuy 
ties, an independence which is suitable • fowt 
his dignity and his services. As to one pap 6;)ec 
ticular branch of the judicial depariiijefll,lierst( 
namely, the supreme court of the State, veluy 5 
fitfd tiie principle here stated is expressly ifr In pn 
cognized by the constitution asbeing sofQft>ltt^i 
damental, so founded " in good policy," **ii|»(:i€ 
essential to the secunty of the rights of tin itxir 
people," that the framersof thatinstrum«i,kii 
were unwilling to leave its adoption or ttrmi 
jection to the mere discretion, to any of theltiii; 
uncertainties of a fluctuating legislatioi.|ilitE 
Accordingly, Sir, it will be found, on recai-l N 
ring to an article in our bill of rights, that 'nj 
respect to'that branch of the judiciary wbicl 
has been alluded to, the principle of *^ aa 
honorable salary," as well as a substantial 
tenure, as being necessary appurtenanoa 
to the office of tlie judge, is expressly, laid 
down, as having the force of an axiom in 
our political economy. 

Such then we find to have been consider- 
ed, at the adoption of the constitution, an oo* 
questionable principle, as well of policy, as of 
justice, in relation to one set of our judidil 
officers ; and I confess I know not upoB 
what reasonable ground it could be pretended 
that it is not equally applicable to the coadi- 
tion of the Judges of our Common Pleas, 
the Judges of Probate, and ail other. civil 
officers, whether judicial or executive, whose 
duties are of such a nature, as that the wliaie 
of their time and their undivided ^attentioOi 
might very usefully be ^employed in the 
public service. 

It is, at any rate, most certain, that until j^ 
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some liberal arrangement of this \Cmd shall 
be adopted ; until the judge of probata and 
other civil officers shall, in this way, '%e re- 
lieved from the necessity of resorting to va- 
rious other employments, in order to eke 
out their scanty allowance of fees, and thus 
to increase the means of a con^fortabla sob- 
sistence, it can aflbrd no reasonable ground 
of complaint, that in every {instance, when 
about to engage in any business of tbeir 
own, they have not deemed it necessary to 
stop short in the pursuit ; and to calculate 
all the remote clistnces »nd contingencies 
the legisUitive power, byihe corrcclion of a II which may possibly bring up somotbing i^ 
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. iht eourse of their operations, which might 
^ be considered as interferino; with an inipar- 
* M and correct discharge of some public 
fkity. 
I beg, Mr; President, that it may not be 
-. inferred from any of these remark^ that, ex- 
t'ttept in so far as the changes in the condition 
j and circumstances of the CoinmonwenUIi 
9 m.iy reasonably be supposed to have render- 
t ^1 it necessary or expedient, I »m, l)y any 
1 means, in favor of breaking in upon tiiat 
*' judicious system of economy, which was 
tstRblishcd. by our ancestors, ?nd whose snl 
utary influence has so much assisted in the. 
f rowth and prosperity of the country. More 
especially 1 beseech, that I m:iy not be un- 
derstood as standing here tlie advocate of 
nny such change in the judicial, or any oth- 
er part of our system, as would bring it to 
the sifRtlitude of that which we see in more 
ancient governments, where the honour j^nd 
convenience of the individual, rather thnn 
the usefulness or public services of the func- 
tionary, seem to be the ride by which the 
amount of his official emoluments are reg- 
ulated. 

No, Sir, we have not here now, and I 
trust in God there will not, speedily, be in- 
troduced among us, any such noble and ex- 
alted personages as peers of the realm, with 
their princely revenues, to assist us at the 
trial of impeachments ; n(<»r have we nr(ih- 
bishops of provinces, nor bishops, nor a tribe 
of commissaries, to preside over the con- 
cerns of our ecclesiastical courts, and who 
ar3 permitted to carve their emoluments, 
ad libitum from the millions which are an- 
iHially committed to their disposal. 

Of our courts of common Uw more es- 
pecially it may be said, that there is surely 
nothing there, which looks like unnecessnry 
hidulgence to the oflficer. The judge of that 
•ourt, most certainly, is not one who is per- 
mitted to loll at his ease upon the woolsack, 
or is rewarded by the annual stipend of 
thousands upon thousands, beyond the val- 
ue of all the services, which either he, or 
any one else in his station, would be able to 
render to the public. Very diflferent indeed 
from all this isno^v,and I trust will long con- 
tinue to he, ihe judicial system of ibis Com- 
non wealth. 

Ofiiar judges, and indeed of every class 
of our public functionaries, it may justly be 
said, that the little which they receive, froifk 
the public, Is sufficiently acsounted for, to 
say the least, by their unremitted devotion 
to its service. So true is this, that I will 
venture to affirm, that, with the exception of 
that one branch of the judicial department 
which has been alluded to, there is not a sin- 
l^le office within the gift of the Common- 
wealth, which, on the score of mere emolu- 
iient, any tradesm.n,ti in the iState would be 
lyiUing to accept 
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I am however aware, Mr. President, that 
all this is rather matter of argument to be 
urged before a legislative bod) , in favor of 
the reformation of a system, than circum- 
stance in justiflcation or excuse, of a pub* 
lie officer who is accused of crimes, before 
a court of judicature. In the view which I 
have last mentioned, I pray you to be as- 
sured, Sir, that none of the observations, 
here alluded to, have been offered for the 
consideration of this Hon. Court. 

In the way of mere apolojry, or excuse, the 
coimsel for the Respondent have nothing to 
siis;g6st in his behalf. He has, as we verily 
believe, been guilty ol no crimes, and for 
none, therefore, does he feel himself bound 
to make atonement. Meagre as has ever 
been the reward of his public services, ha 
has, nevertheless, the satisfaction to believe 
that he has fulfdlcd every duty which could 
lawfully be re'qiiired of him. As to any act, 
through the whole course of his official ca- 
reer, he is, therefore, without fear, because 
he is conscious of being also entirely with- 
out repr.')ach. 

Mr, President, I will detain you no longer, 
and, I am, indeed, deeply conscious of hav- 
ing already detained you much too long, in 
tlie discussion of the cause 'now on trial. 
For the patient attention wiih which I have 
been indulged through the whole course of 
my reniiuks, I woidd beg leave to express \^ 
you. Sir, and to every member 9C.this Hon. 
Court, my most humble and spieful ac- 
knowledgments ; and here Sir, fshould cer- 
tainly take occrision, also, to make many 
apologies for having perhaps presumed to 
take to myself so large a portion of valua- 
ble time in this debate, were It not thatHiere 
are circumstances in the case which assure 
me that tiiis cannot be necessary. 

There are, I fjerc^ive, many distinguish- 
ed members of this Hon. Body, who, like 
myself, have been long, and extensively en- 
g.'ised in prnfcskidin'cil pursuits. To ffgilte 
more especially, and to their recollection oL^ 
what may have been their own feelings fffg^ 
occasions like the present, I appeal for my 
justification as to every thing which may 
have had the appearance of tmreasonable 
prolixity in the course^jplir my argument. 
Their own experience must have suggested 
to them^ much more forcibly than I could 
now describe, what indulgencies are due to 
that anxious concern, that feverish solici- 
tude which is sometimet'JliKby the advocate 
for the safety of his client, and is apt to mag- 
nify the very mites and atoms of his sub- 
ject into circumstances of moment, which 
seemed to demand his serious attention. 

And truly, Sir, if the solicitude which i* 
felt by Counsel for the Respondent upon 
this occasion may be supposed to have been, 
in any degree, proportionate to the magni- 
ttide of the trust which is coHfided to thenii 
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and to the weight of responsibility which 
they have assumed, it is impossible, that any 
degree of labor and exertion and earnest- 
ness in their attempts to fulfil to the utmost 
this trust can be deemed to have been inor- 
dinate. 

In every point of view, in which it is pos- 
sible to contemplate the cause now before 
you, it must be regarded as a cause of very 
great, I might almost say of infinite impor- 
tance ; not less as it concerns the individual 
who is on his trial, than as it may affect in 
itsconsequences, the character and welfare 
of the Commonwenlth. 

As regards the Respondent individually, 
it need not be said, for it must be obvious to 
this Hon. Court, that every thing belonging 
to him, which can be of any value in the 
estimation of a man of honor and sensibili- 
ty, is most directly involved in the issue of 
this inquiry. 

It is not then, be assured Sir, the valtie of 
the petty office of which he happens to have 
been the incumbent, nor any ihing which 
belongs to it, about which his mind or his 
feelings are engaged upon the present occa» 
sion. 

As to this, and all the little honors and 
emoluments which may have been derived 
from its possession, he now feels, and what- 
ever may be the result of the present prose- 
cution he will still continue to maintain, ihe 
proud conviction, of having rendered to the 
public, by Ins labor and his services, an am- 
ple equivalent for every distinction which 
they were pleased to confer upon him. 

The office then, I repeat, is the very last, 
and least, of the subjects which now occupy 
his attention. But Sir, the civil privileges 
of the Respondent are^also involved, direct- 
ly, in the issue. One of the questions up- 
on which you are called to decide, is no oth- 
el: than ihis, whether he may continue as he 
is, a citizen of the Commonwealth; or by 
.refliW)n of somo crime shall be thrust out 
ii'om the Gommunity as being no longer wor- 
*^l%hy of such distinction. I know, indeed, 
that it is not within the power of this Hon. 
Court, whatever may be its opinion as to 
the deserts of this Respondent, to treat, him 
as a mere outlaw,%r to inflict upon him the 
penally of total disfranchisement. It is, I 
know, but of one only of those privileg^fs, 
now belonging to him as a citizen, 6f which 
he may lawfully be dispossessed by your de- 
cree. Bat I* would^'ifevertheless, submit to 
any honorabit member of this Court, and to 
©very one who is alive to any elevated and 
honorable sentiment, to consider how much, 
there is left to the individual, as a member 
of this body politic, after having been, ig- 
nominiously, shorn of a single immunity 
which is common to his fellow citizens, and 
which he has, once, been accustomed to en- 



In a government like this, whose proud 
motto is liberty and equal rights ; where the 
citizen is habituated, from his very infancy, to 
boast, that whatever may be the accidental 
diversities of his condition in other respects, 
he may, nevertheless, claim as a birthright, 
to stand upon an exact footing of equality 
with his very governor, as a citizen of the 
Commonwealth — in a government like4his 
Sir, the loss of any one civil privilege, 
whereby the individual is reduced, by a 
single huirN breadth, below the common 
level of his fellows, must, necessarily, 
be regarded, by any man of honor and 
sensihility, as being precisely equivalent to 
the loss of all. In the view of such 
a man, to be an American citizen, is to bt 
so, completely, and to all intents and pur- 
poses ; " Whole as the marble, founded as 
the rock, as broad, and general as the casing 
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May it not then well be said of this Re- 
spondent, that his civil existence is involved 
in the decision which may be pronounced io 
this cause ? 

But even this is not all. It is not the loss 
of office, nor of civil rights, nor of all the 
honors Miat once belonged to the magistrate, 
which n)ay be the only consequence of a 
condemnation. 

Beyond, and much above all tliese 
considerations, great and weighty as they 
are, the Respondent has also a personal 
reputation, which, he humbly hopes may be 
deemed, by this Hon. Court, as being of 
some value,' in estimating the amount of 
what he has at stake upon the occjaisioo. 
Reputation, Sir, "the immortal part of him* 
self without which all that remains is bes- 
tial ;" — this tools now committed to your dis- 
posal, and may be saved or blasted by your 
decision. 

You may not, indeed, by your sentence, 

condenm the culprit to die ; you condemn 

him to live ; to live, a standing raonument 

of shame and degradation ; a fixed mark to 

be pointed at by the slow, and moving finger 

of scorn. Sir, were tlie case my own, I do 

not hesitate to declare, that rather than be 

subjected to consequences like these, rather 

than struggle through the little remainder 

of life, beciring always, in my bosom, the 

spirit thus wounded and oppressed, I 

should hail wiih deiight, all the sufferings 

that could await me at the scaffold or tlie 
gibbet. , 

But, Sir, I will not dwell upon the con- 
ten\()lation of conseqtiences which might re 
suit frum an event, whose occurrence, as I 
humbly trust, is quite too improbable to be 
the subject, even of^i surmisfe : We have 
the consolation to know that the cause of 
j our cliont is in the custody of intelligent, 
j high-minded^ and honorable men, and that it 
is next to impossible, that he should stiffer, 
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in. any manner, injustice at I heir hands. 
Conscious thnt he has in nothing oSentlei), 
heroes not supplicate for conipassion ; lie 
w^lt knows that iho stubborn integrity of 
l|lis high, tribunal is not to be moved i'roni 
it) pur|ioiB by nay such appeal. He uibs, 
indeed, for □□thiiif^ beliei than stern jui.iii:e, 
ft[Ul4ho protection of the law. 

Upon the law ajiil the fuels of iiis casn, it 
is his conridenl belief, and such most ajsnr- 
•dly is the entire conviction iif every mem- 
ber of his counsel, that the defence upon 
trhich he stands is absulutely impregnable. 
He appears before you, as he trusts, not only 
innocent of ibe crimes which are impuied 
' ' ' I, but with a character free fioii:i la- 
Under such ciriMini- 
II be Hi 
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proacli of any kini 
stances he hopes it may 
luinjnnous 10 s.iy, iliat he expects, 
occasion, soraelbing more than a mere es- 
cape from condemnation. He expects, in- 
deed, not a bare acquittal, but a prompt anil 
honorable one ; an nuquitial, which sliall be 
attended with no circumsinnce affording 
grounds, hereaner, for the lOIimation," quan% 
propt crimen atnt crtmfne.'" but that he 
may be permitted to go from the presence 
of titis Hun. Court, taking with hitn a char- 
acter, which has eren been made better .-ind 
brighter by the severity 6( thai criiicisiii 
witlch has been exercised upsn it. 

Mr. President, as 10 every thing belong- 
ing to Ibis cause, in which my client ba^ any 
•ther concern than such as is cnnininn to 
everjt other citizen in the community, [ have., 
now done with my remarks. 

In conclusion I would, however, humbly 
beg leave once more to remind this Hnn. 
Court, that much more than all that which 
is valuable and dear to a single individunl, 
i? dependent upon its decision in ihis canse. 
Not the reputation and welfare of the Res- 
pondent merely, but the safety and honor iif 
tlie Commonwealth, are, in my hnnible np- 
prebensiun, seriously and most deeply con- 
cerned in the result of your 'deliberation*. 

The case is manifestly a le.-iding one, and 
ynii are now about to settle lot the first lime 
principles, and to lay down a precedent, 
wliieh are to become ihe rule and the guide, 
not of this generation only, hut of all postni- 
ity, in relation to a great and niomentuus 
subject. 

It is, in fact, lo be determined by the de- 
cision of this day, whetlier the tremendous 
power of itnpeachment shall, hereafter, be 
t:onfioed lo the salutary purposes to uhlch 
it was destined by the constitution ; or 
whether in this country, as it once wis in 
anulher, it shall be let loose from all ru- 
st raints ; and thus delivered over to tlie 
hands of Action and intolerance, to ba 
wielded at tlieir pleasure as an angitie of in- 
justice and opptesiiog. 
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(o be recoltecied that a pro- 

t;c?dtng in a high court of inipeachmeni, aa 
relates to its immediate consequences, in a 
publicpoint of view, bears but little reseni' 
blaiice to an ordinary proceeding before it 
tribunal of Inferior jurisdiction. A court of 
tile latter desCviptiun may be considered as a 
kind of domestic forum, whose proceedings, . 
bonever nnjust or oppressive, bring down 
Ihe complaint and the Ignominy, not upon 
the whole community, but upon the heads 
of those only, who are the immedlaie per- 
petrators of the mischief Not so is it, in any 
cnnntry, with the transaclions of a high 
court of impeachment. This court islo ba 
rpgnfled as partaking, in some degree, of a, 
poli'ical, a* well as of a judicial charncler. 
It ii situated upon an eminence ; and lh« 
eyes of the whole world are directed to- 
yvmdi it. It may be said, indeed, that the 
acts of such, a conrt not only stamp the 
cliaracter of (he tribunal iiself, but of ihe na- 
tion also in nhose service it is employed. 

I^et it then be generally understood, that 
in this enlightened age, and more especial- 
ly in Ihis most enlightened commuitity, 
bonMing as it does ef Ihe excellence of all 
its institutions, but more particularly of its 
purity and wisdom in the administration of 
public justice ; let the disastrous event here 
occur, that in a high ouurt of impeachment, 
a respectable magistrate of the Common- • 
wealth has been arbitrarily condemned and 
disgraced ; and t will venture th pronounce, 
(in the words of a distingnished soldier and 
scholar upon another and not very dissimilar 
riccasion) " that it would be a foul indelible 
' blot upon the-first fair pages of the Massa- 
chusetts' histoVy ; nor would any siiies of 
rectitude in government, purity in manners, 
inflciiible faith, nor the whole catalogue of 
h'lman viiines, be sufficient 10 redeem her 
chnracter in the estimation of the world," 

Mr. Blake closed his argument at a quar- 
ter before one o'clock, and was succeeded 
immediately by Mr. WBBSTER,who spoke 
as follows :— 

Mr. President, 1 agree with the Hon. Man- 
.isers, in the importance which they have at- 
Iriluted to ihis proceeding. They have, I 
ihink, nol at all overtaled that importance, 
nor ascribed to the occasion, a solemnity 
»liich'does not belong to it. Perhaps, how- 
ever, I differ from them, in regard to tha 
rauses which give interest and Lnponanca 
to Ihis trial, and to tha parties likely lo ba 
most laslingly and deeply affected by its 
progress and result. The Respiiiident has 
ns deep a slake, no doubt, in this trial-, as he 
can well have in any ihii^g which does not 
affect life. Regard fer reputation, love of 
honorable character, affection Ibr those who 
must suffer with him, if he suffers, and who 
"ill fee! your sentence of conviction, if Jou 
shoidd pronounce one, fall on their own 
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heads, as it falls on his, cannot but excite, in 
his breast, an cuixiety, whicli* nothing could 
ivell increase, and nothing but a conscious- 
ness of upriglit intention could enable him 
to endure. Yet, Sir, a few years wjil carry 
him far beyond the reach of the conscquen- 
<$es of this trial. Those same years will 
bear away, alit^ in their rapid flight, those 
who prosecute and those who judge him. But 
the community remains. The commonwealth, 
we trust, will be perpetual. She is yet in her 
. ]foutti,asa free and independent S(ate, and, 
by analogy to the life of individuals, may be 
said to be in that period of her existence, 
when principles of action are adopted, and 
character is formed. The Hon. Respondent 
will not be the principal sufferer, if he should 
here fall a victim to charges of undefined 
and undefinable ofifences, to loose notions of 
constitutional law, or novel rules ofevidence. 

• By the necessary retribution of things, the 
c^vil of such a course would fall most heavi- 
ly on the State which should pursue it, by 
shaking its character for justice, and impair- 
ing its principles of constitutional liberty. — 
This, Sir, is the first interesting and impor- 
tant impeachment which has arisen under 
the constitution of the Commonwealth.-— 
The decision now to be made cannot but af- 

' feet subsequent cases. Governnjents neces- 
sarily are more or less regardful of prece- 
dents, on interesting public trials, and as, on 
the present occasion, all who act any part 
here have naturally considered what has 
been done, and what rules and principles 

• have governed, in similar cases, in other com- 
munities, so those who shall come after us 
will look back to this trial. And I most 
devoutly hope they niay be able to rejjard 
it, as a safe and useful example, fit to in- 
struct and guide them in their own duty ; an 
example full of wisdom, and (if moderation ; 
an example of cautious and temperate justice ; 
an example of law and principle successful- 
ly opposed to temporary excitement ; an ex- 
ample, indicating in all those who hear a 
leading part in the proceedings, a spirit, fit- 
ted for a judicial trial, and proper for men 
who act with an enlightened and firm regard 
to the permanent interests of public consti- 
tutional liberty. To preserve the Respon- 
deat in the office which he (ills, may be u- 
object of little interest to the public ; a^r 
to deprive him of that office may be of as 
little. But on what principles, he is ehher 
to be preserved or deprived, is an inquiry, in 
the highest degree important, and in which 
the public has a deep and lasting interest. 

The provision, which the constitutions of 
this and other states have made for trying 
impeaclnnenis before the senate, is obvious- 
ly adopted from an analogy to the English 
constitution. It was perceived, however, 
and could hardly fail to be peiceived, that 
tb® resemblance was not strong, between the 
trlbun:^^, clothed with the power of trying 



impeacliments, in this country, and theEn^* 
lish House of Lords. This last is not only a, 
branch of the Iiegislature, but a standing ju- 
dicature. It has jurisdiction to revise tiie 
judgments of all otibr courts. It is accus- 
tomed to the daily exercise of judicial pow- 
er, and has acquired the habit and character 
which such exercise confer^. There is a pre-- 
sumption, therefore, that it will try impeaeh- 
nients, as it tries other causes, and that the 
common rules ofevidence, and i<iie forms of 
proceedings, so essential to the rights of the 
accused, which prevail in other cases, will 
prevail also in cases of impeachment. In 
4he construction of our American govern- 
ments, it is obvious, that although the power 
of judging on impeachments could probably 
be no where so well deposited, as with ths 
senate, yet it could not but be foreseen, that 
this high act of Judicature was to be tiusted 
to the hands of those who did not ordinarily 
perform judicial functi ms ;- but nho occa- 
sionally only, and on such occasions, more- 
over, as were generally likely to be attended 
with soiile excitement, took upon themselvesj 
the duty of judges. It must, nevertlieless, 
be confessed, that few evils have been, as 
yet, found to result from this arrangenoenf. 
In all the stated, in the aggregate, ultliough 
there have been several impeachments, lher« 
have been fewer convictions, and feweir still, 
in which there is just reason to suppose in- 
justice has taken place. From the experience 
of the past,. I trust we form favorable antici- 
cipations of the future, and that the judgnieut 
which this Court shall now pronounce, and 
the rules and principles which shall guide 
that judgment, will be such as shall secure to 
the community a rigorous and unrelenting 
censorship over riialadrainistration in office, 
and to individuals entire protection against 
prejudice, excitement, and injustice. 

The Respondent is impeached for ▼arious 
instances of alleged misconduct, in bis office, 
as Judge of Probate, for the county of Mid« 
diesex. In order that we may understand 
the duties which be is charged with violate 
ing, it is necessary to inquire into the origin 
and nature of these duties, and to examhie 
the legal history of the Commonwealth, in 
regard to the officers, who from time tu 
time have executed and performed these 
duties. It is new two centuries since our 
ancestors established a colony here. They 
brought with them, of course, the general 
notions, with regard to property, the admi- 
nistration of justice, and the peculiar powers 
and duties of different tribunals, which they 
had formed in the country which they left; 
and these notions, and general ideas, they 
adopted in practice, with such modifications 
as circumstances rendered necessary. In 
Bngland, they had been accustomed to see 
the jurisdiction over wills and administia- 
tions exercised va the spiritual courts, by the 
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bishops of theiv ordinaries^ Here, there were i 
no sucli courts. Still it » as a necessary ju- ' 
I'isdiction, to be exerctse(i by some tribunal, 
-and in the early history ufihe colony, it was 
exercised by the same ni.<gistrates, or some 
of them, on whom 'the other portions of ju- 
dicial power were conferred. Wills were 
proved, and administrations {^ranted, by the 
county magistrates, essentially in the same 
manner as in England by the bishops, or 
their delegates. It seems that any two ma- 
gistrates, with the clerk of the county court, 
might prove a will, and cause it to be record- 
' ed in ths county court ; and might grant ad- 
ministrations, in like manner. (Ancient 
CharterSy 204.) - 

At length, by the act of 1685, (^n. Ck, 
S05) it was expressly declared, that the coun- 
ty court, in cases of probate oi' wills, and 
the granthig of administrations, si^puld have 
the same power and authority as ihe ordin- 
ary in England. 

By the provincial charter of 1&9S, all 
power and jurisdiction, in the probate of 
wills and granting administration, was con- 
ferred on the governor and council. The 
governor then became . supreme ordinary, 
and by the provision of the statutes they 
were to exercise the same power and au- 
thority as were exercised by the ordinary in 
England. 

At this time, no statute had regulated fees 
in the'pro^ate office ; and yet it is not proba- 
ble, that business was done there, at that 
time, without fees, any more than at later 
periods. We must look therefore for some 
ether authority, than a statute permission, 
for the establishment and regulation of fees, 
in this office. And as the governor and 
council possessed the general power of the 
courts in England, it is material to inquire 
into the authority and practice of those 
courts in this particular. There can be no 
doubt, that in the English courts, fees, in 
cases of probate and administration, were, 
from early times, in most cases regulated 
by custom, and the authority and direction 
of the courts themselves, without statute pro- 
visions. A table of fees, establisheil in 1597, 
in the time of archbishop Whitgifi, may be 
seen in Burn's Ecclesiastical Law^ vol. 2. p. 
£66. 

This table sets forth a long list of charges 
jund fees of office accruing; in the administra- 
tion of estates, such as for *' administration,'* 
which probably means decreeing administra- 
tion, •* commission,*' which is the letter of 
administration, " interlocutory decree," '* ex- 
amination of account," '* respite of invent- 
ory," " cav«at," " citation," " quietus," &;c. 
Sicc. Sec. J^t dns time there was no statute 
which established the feesof office, in cases 
of administration, except one single provi- 
sion in the St. ^l, Hen.VIII, cap< 5, which 
^lucted, tbat for granting admiBtstration on 
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goods under forty pounds, the judge should 
receive no more than two shillings and six- 
pence. Ii appears from the preamble of that 
statute, that no previous law was exislinjf, 
on the subject, and the grievance recited, is, 
that the bishops and th^ir ordinaries de- 
manded and received greater fees, for the 
probation of testaments, "Nind other things 
thereunto belonging, than had been afore- 
time usual and ac^customed. The preamble 
recites also, that an act of Henry V. bad 
ordained, that no ordinary should take, for 
the probation of testaments, or other things 
to the same belonging, any more than was 
accustomed and used in the time of King 
Edward the third, which act did endure bid 
to the next parliament^ by reason that the said 
ordinaries did ihtn promise to reform and a- 
mend their exastions : but inasmuch as the 
evil was still continued and aggravated, the 
act proceeded to limit and fix fees of office, 
for the probate of wills, and for other services 
respecting testate est^fes, and contains the 
single provision above mentioned, and no 
more, respecting administrations on intestate 
estates. 

It is entirely clear and certain, that the 
fees of bishops and their ordinaries did not 
orif^nate in the grant or provision of any 
act of parliainent. Such acts were passed 
only to restrain and limit the amount, »nd 
to prevent exaction and extortion. The 
right to demand and receive fees rested on 
the general principle of a right to compensa- 
tion for services rendered ; and in the ab- 
sence of statute limifations, the amount was 
ascertained by the practice and usage of the 
courts, being reasonable and proper. Hence 
it happened, in England, that different fees 
were paid, and probably still are, in the dif- 
ferent dioceses, according to the usage of 
different courts, and the time when their 
tables of fees %Vere respectively established. 
" In the several dioceses there are tables of 
fees, different^ as it seemeth, in the several 
charges, in proportion to the difference of 
limes wherein they have been established." 
(2. Bum, 269.) This is precisely what has 
happened, and what, whether allowed to 
prove it or not, every member of this court 
knows, now actually exists, in relation to the 

Jiplifferent counties of this Commonwealth. 

W^ It is most material to the Respondent's 
case to understand clearly, on what ground it 
is, that, as Judge of Probate, he had a right - 
to receive fees for services performed in his 
office. There is a difference of opinion, in 
matter of law, in this respect, between the 
Managers and ourselves, wide enough, in 
my judgment, to extend over the whole case. 
If the House of Representatives be right, in 
the legal doctrine which Their Managers 
have advanced here, I agree at once the 
case is against the Respondent, unless, in- 
deed, an indulgence may be allowed to hit. 
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infiriiiity, in n»t unclerstandiii|r ;be law, as it 
is now asserted. I will procefipito state the 
question, now at issue between 4*^ Managers 
and us, as clearly as I may be able. The 
Managers contend that all fees of office, in 
such offices as the Respondent's, arise only 
from the express grant of the legislature ; 
and th^ none osn oe claimed, where such 
grant is not shown. We, on the other hand, 
humbly submit, that the right, in such offices, 
to receive fees, is the general right lo receive 
reasonable compensation for services ren- 
dered, and labor xjierformed ; and is no oth- 
«rwiso affected by statute, than as the a- 
mount of fees, is, or miy be, limited by statute. 

It is certain, that Judges of Probflle, in this 
state, are required to perform many acts, 
(such, for instance, as granting guardianship 
to persons non compote mentis) for which no 
fees are sp»cifically established by the sta- 
tute. One of the learned Managers has ex- 
pressly advanced the proposition, that for 
such services the jud^^ is entitled to receive 
no fees whatever. Hef^ contends, that the 
law presumes him to be adequately paid, on a 
sort of average, for all services by him per- 
formed, by the fees specially provided for 
some. On the contrary, we, very humbly, in- 
sist, that in all such cases the judge has a 
right to receive a just and reasonable fee of 
office for the service performed ; the amount 
to be settled, on proper principles, and, as 
well OS in any way, by analogy to similar 
services, for which the amount of fees is fix- 
ed by statute. Tlie statute, for example, 
establishes the fees for a arnnt of guardianship 
over minors. It establishes none, for guard- 
ianship over persons non compotes mentis. 
The precise difference between the learned 
Manager and us, is, that they contend, that, in 
the last case, the judge is entitled to receive 
ns fee at all ; while we think, that he has a 
riglit to receive, in such case, a reasonable 
fee; and that what is reanonablc may fairly 
be determined by reference to what the law 
allows him in the case of guardianship over 
minors. 

I rejoice, Sir, in behalf of my client, that 
we have hero a plain, intelligible qtiesiion of 
law, to be <liscussed and decided. This is a 
question, in which neither prerogative nor . 
discretion has aught to do. It is not to h^ 
decided, by reasons ol state, or those politi^ 
cal considerations, which we have heard so 
often, but so indefinitely, and, in my judg- 
ment, so alarmingly, referred to, and relied 
on, in the opening speeches of more than 
one of the learned Managers, It may pos- 
sibly happen. Sir, to the learned Managers, 
to share the fortunes of the gods in Homer's 
battles. While they keep themselves in the 
high atmosphere of prerogative, and politi- 
cal discretion, and assail the Respondent 
from the clouds, tlie advantage, in the con- 
troversy, may renaia entirely with thein. 



When they descend, however, to an equal 
field of mortal combat, and consent to con- 
tend with mortal weapons — cominus 'cnse— 
it is probable they lusor^bometiines get, as 
well as give, a wound. ^4&9 the present ques- 
tion, we meet the leaftied Managers on^e- 
qual terms, and fair ground, and we are will- 
ing that our clieni's fate should abide the re- 
sult. The Managers have advanced a plain 
and intelligible proposition, as being the law 
of the land. If they make it out, they show 
a good case against the Respondent ; if they 
fail so to do, then their case, so far as it rests 
on this proposition, fails also. Let, then, the 
proposition be examined. 

The proposition is, as before stated, that 
for services, which the law requires judges of 
probate to perform, but for which there is 
no particular fee established or provided 
by statute, they can recei\e no fee whatever. 

In the ^rst place, let it be remarked, that, 
of the various duties and services, required 
of judges of probate, some grow out o{^|be 
very nature of their office, and are incidHtfal 
to it. Of arise by common law ; others were 
imposed by statutes passed before the estab- 
lishment of any fee bdl whatever, and others, 
again, by statutes passed since. The statute, 
commonly called the fee bill, was passed for 
the regulation of fees in other courts, and 
other offices, as well as of the judges and 
registers of probate. It imposes no duty 
whatever on any officer. It treats only of 
existing duties, and of those no farther than 
to limit fees. It declares, that, " The fees 
of the several persons hereafter^ mentioned, 
for the services respectively annexed to their 
names, shall be as follow s,'' inc. The statute 
then proceeds to enumerate, among- other 
things, certain services of the judges of pro- 
bate ; but it is acknowledged that it does not 
enumerate or set forth all the services, which 
the law calls on him to perform. 

{n our opinion, Sir, this is simply a re- 
siraxtiing stiuuie. It fixes the amount of 
fees, in the cases mentioned f leaving every 
thing else as it stood before. I have already 
stated, that, in England, fees, in the ecclesi* 
astical courts, for probate of wills, lind grani« 
ing administrations, were of earlier date than 
any statute respecting them, and their a- 
moiint ascertained, by usage, and the author- 
ity of the courts themselves. " The rule is,** 
says Dr. Burn, /^ the known and established 
custom of every place, being reasonable.** 
(4. Bum^s Eccles. Law^ 2&7.) 

And 'if the reasonableness of the fee bo 
disputed, it may be tried by jury, whether the 
Xee be reasonable. ( 1 . Salkeld, SS3.) If this 
be so, then clearly there exists a right to 
some fee, independent of a particular stattite; 
for if there be no right to any fee mt a2(,'why 
refer to a jury to decide what fee would be 
reasonable?- But the law is still more ex- 
press on tni» point. — ^' Fees ate certain per- 
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quisites allowed to officers in the administra- 
tion of justice, as a recompeiice for their la- 
bor and trouble ; ascertained, either by acts 
of parliament, or by ancient usagCy which 
gives thenT an equiiljiiiction with an act of 
parliament." All jmi fees as have been 
allowed by courts of justice to their officers, 
as a recompence for their labor and attend- 
ance, are established fees ; and the parties 
$annot be deprived of them without an act of 
parliament." (Coke^ Lit, 368. Prec, Vhan. 
551. Jaco5'« Law Z>id.—*' Fees.")' 

I may add, that fees are recoverable, in an 
action of assumpsit, as for work and labor 
performed. The doctrine contended for on 
the other side is contradicted, in so many 
words, by a well settled rule ; viz. that if an 
office be erected for the public good, though 
no Tee is annexed to it, it is a good office ; 
and the party, for the labor and pains which 
he takes in executing it, may m;iintain a 
quantum meruit, if not as a fee yet as a.com- 
peasation, for his trouble. (Moore, 808. Jac. 
« F«Ea." (A. E.) Hard, 355. Salk. 383.) 

The universal practice, Sir, has corres- 
ponded with these rules of law. Almost e- 
very officer in the Commonwealth, whose 
compensation consists in fees of office, rerulcrs 
services not enumerated in the fee bill, and 
is paid for those services ; and this, throuj^h 
no indulgence, or abuse, but with great pro- 
priety and justice. Allow me to mention one 
instance, which may' be taken as a sample 
for many. Some thousands of dollars are 
piid, every year, to the clerks of the several 
Courts of Common Pleas, in this State, for 
certified copies of papers and records re- 
maining in their offices. The fee bill neither 
authorises the taking of any such fee, nor 
limits its amount, nor mentions it, in any 
way. There are other instances, equally 
clear and strong, and they show us that all 
the courts of justice, and all the officers con- 
cerned in its administration, have under- 
Mood the law; as the Respondent has under- 
stood \t ; and that the notion of the learned 
Managers derives as little support from prac- 
tice, as it does from reason or authority. 
The learned Managers have produced no 
one opinion of any n^riter, no decision of any 
court, and, as I think, no shadow of reason, 
to sustain themselves in the extraordinary 
ground which ihey have taken; ground, I 
admit, essential to be maintained by them, but 
which the Respondent could devoutly wish 
they had taken somewhat more of pains to 
examine and exploit before, on the^iengtii 
of it. they had brought him to this bar. I 
submit it, Sir, to the judgment of this court, 
and to the judgment of every judge, and e- 
very lawyer, in the land, whether the law be 
not, that officers, paid by fees, have a right 
to such fees,' for services rendered, on the 
general principle of compensation for work 
4Lnd labor performed ; the amouA to be as- 
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certained by the statute, in cases in which tliQ 
statute has vfgde a reguUtion ; and, Jn other 
cases, by HoStogy to the services, which are 
especially provided fcr, and by a considera- 
tion of what is just and. reasonable in the 
case. With all my respect, Sir, for the learn- 
ed Managers, it would be m^re affectation, 
if I were to express myself with any diffi- 
dence on tnis part of the case, or should 
leave the topic with the avowal of any other 
feeling than surprise, that a judge of ihe 
land should be impeached and prosecuted 
upon the foundation of such opinions as have 
in this particular been advanced. 

Befme I proceed further. Sir, I wish to 
take notice of a point, perhaps not entirely 
essential to the case. The Respondent, in 
his answer, has stated, that the jurisdiction 
of judges of probate consists of two parts, 
commonly called the amicable or voluntary 
and the contentious jurisdiction. Qne of 
the learned Managers has said, that this dis- 
tinction can by no means be allowed, and has 
proceeded to state, if I rightly understood 
iiim, that the voluntary jurisdiction of the 
English ecclesiastical courts has not, in any 
part of it, devolved on, and been granted to, 
the judges of probate here. As it is not per- 
haps material for the present discussion, to 
ascenain precisely what is the true distinction 
between the voluntary and the contentious 
jiuisdiction of the ecclesiastical courts, as 
understood in England, I sitall content my- 
self with reading a single authority on the 
subject. Dr. Burn (vol. I, p, ^2%) says; — 
" Voluntary jurisdiction is exercised in mat- 
ters which require, no judicial proceeding, as 
in granting probate of wills, letters of admi- 
nistration, sequestration of vacant benefices, 
institution, and such like ; contentious juris- 
diction is, where there is an action or judt- 
diciul process, and consisteth in the hearing 
and determining of causes between party and 
party." 

It can be now at once seen, Sir, whether 
any part of the jurisdiction exercised by 
judges of probate in this State, be voluntary, 
within this definition of the distinction be- 
tween voluntarv and contentious. 

After these observations. Sir, on the gene- 
ral nature and origin of fees, accruing in 
the probate offices, I shall proceed to a con- 
eidcraiion of the charges contained in these 
articJes. 

And the first inquiry is, whether any mis- 
conduct or maladminisf ration in office, is 
sufficiently charged, upim the Respondent, 
in any of them. To decide this question, it 
is necessary to inquire, what is the law go- 
verniiig impeachments; and by what rule' 
questions arising in such proceedings are to 
be determined. My learned colleague, who 
has immediately preceded me, has gone very 
extensively into this part of the case. I have 
little to add, and shall not detain you by re- 



^ • 



164 



TRIAI, Off JUDGE PRESCOTT. 



r 



i-. 



petition. I take it« Sir, that this is a court ; 
that the Respondent is brougt|^ here to be' 
tried ; that you are bis judges ; and that the 
rule of your decision is to be found in the 
eonstitution and the law. If this be not so, 
my time is misspent in speaking here, and 
yours also in listening to me. Upon Any to- 
pics of expediency, or policy ; upon a ques- 
tion of what may be best. «pon the whole ; 
upon a great part of those considerations, 
with which the leading Manager opened his 
case, I have not one word to say. If this be 
a court, ^and the Respondent on his trial be- 
fore it; if he be to be tried, and can only be 
tried for some offence known tp the constitu- 
tion and the law; and if evideodj^ 'ugainst 
him can be produced only accordffig to the 
ordinary rules, then, indeed, coiinsel may 
possibly be of service to him But if other 
considerations, such as have been plainly 
announced, are to prevail, and that were 
known, counsel owe no duty to their client 
which could compel them to a totally fruit- 
less effort, for his defence. I take it fur 
granted, however. Sir, that this court feels 
itself bound l)y the constitution and the law* 
and I shall therefore proceed to inquire whe- 
ther these articles, or any of them, are sus- 
tained by the constitution and the law. 

I take it to be clear, that an impeachment 
is a prosecution for the violation of existing 
laws; and that the offence, in cases of im- 
peachment, must be set forth substantially 
in the same manner as in indictments. — I 
say substantially^ for there may be, in in- 
dictments, certain technical requisitions, 
which are not necessary to be regarded in 
inTpeachments. The constitution has given 
this body the power of try iii^g impeachments, 
fviihout defining what an impeachment is, 
and therefore necessarily introducing, with 
the term itself, its usual and received defi- 
nition, and the character and incidents which 
belong to it. An impeachment, it is well 
known, is a judicial proceeding. It is a 
trial, and convictfon in that trial is to be 
followed by forfeiture and punishment. 
Hence, the authorities instrurt us, that the 
rules of proceeding are substantially the same 
as prevail in other criminal . proceedings. 
(^ fVooddtson, 611. 4. BL Comm. Sd9. 1. H, 
P. C 150. 1. Chitty^s Criminal Law, 169.) 
There is, on this occasion, no manner of dis- 
eretion in this court, any more than there is, 
in other cases, in a judge or a juror. It is all 
a question of law and evidence. Nor is 
there, in regard to evidence, any more lati- 
tude, than on trials for murder, or any other 
crime, in the courts of law. Rules of evi- 
dence are rules of law, and their observance 
on this occasion can no more be dispensed 
with than any other rule of law, "Whatever 
may be imagined to the contrary, it will 
commonly be fotind, that a disregard of the 
ordinary rules of evidence, is but the harbin- 



ger of injustice. Tribunals which do not 
regard those rules^ seldom regard any other; 
and those who think they may make fres 
with what the law has ordained respecting 
evidence generally find^n apology for makr 
ing free also with what it has ordained re- 
specting other things. They who admit or 
reject evidence, according to no other rule 
than their own good pleasure, generally de- 
cide every thing else by the same rufe. 

This being, then, a judicial proceeding, 
the first"requisite |f, that the Respondent's 
offence, should he fully and plainly, sub' 
stantially and formaUy described to him. 
This is the expiess requisition of the consti- 
I tution. Whatever is necessary to be proved, 
, must be alleged ; and it must be alleged 
' with ordinary and reasonable certainty. I 
have already said, that there may be neces- 
sary in indictments, certain technical nice- 
! ties, which are not necessary in cases of im- 
' peachments. There are, for example, per- 
tain things necessary to be stated, in t^jtfh 
ness, in indictments, whicH, nevertheleM^ ' 
is not necessary to prove precisely as stated. 
An indictment must set forth, among other 
i things, for instance, the particular day when 
the offence is alleged to have been comniit- 
! ted ; but it need not be proved to have been 
! committed on that part cular day. It has 
j been holden, in the case of an impeach- 
! ment, that it is sufficient to state the com- 
! mission of the offence to base been on or 
I about a particular day. Such was the de- 
cision, in Lord Winton's case ; as may bo 
seen in 4lh HatseWs Precedents, S.d7, In 
that case, the respondent, being convicted, 
made a motion to arrest the judgment, rm 
j the ground that ** the impeachment was in- 
, sufficient, for that the tiiiTe of committing 
i the high treason is not therein laid with suf 
Jident certainty,^ The principal facts charg- 
ed in that cai^e were laid to he committed 
** on or about the months of September, OdO" 
ber, or J^Tovember last ;" and the taking of 
Preston, and the battle there, which area- 
mung the acts of treason, were laid to be done 
''abotitthcmh,lQth,nth, IZth, or 13ih of 
A'ovtmber last.^^ 

A question was put tolltt jtt^ges, '< wbeth* 
er in indictments for treason or felony it 
be necessary to allege some certain day up- 
on which the fact is supposed to be commit- 
ted ; or, if it be onl alleged in an indid' 
menf that the crime was committed on or 
about a certain day, whether that would be 
sufficipipt." And the judges answered, that 
it is necessary that there be a certain day 
laid in the indictnnent, and that to allege 
that the fact was committed on or about a 
certain day would not be sufficient. The 
judges were next asked, whether, if a cer* 
tain day be alleged,' in an indictment, it be 
necessary, on the. trial, to prove the fact to 
be committed en that day; and tliey aB« 
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k^ered, that it is not necessary. And there- 
upon the lords resolved, that the impeach- 
m«nt was sufficiently certain in point of time. 
I*liis case furnishes a good illustration of 
(he rnle^ which I thii^ is reasonable and 
well founded, that whatever is to be proved 
must be stated, and that no more need be 
ttated. 

In the next place, the matter of the 
c))arge must be the breach of some known 
tad standmg law ; the violation of tome 
positive duty. • if our constitutions bf gov- 
trnment have not secured this, they have 
^ne very little indeed for the security of 
*ivil liberty. " There are two points," said 
I distinguished statesman, "on which the 
R^hole of the liberty of every individual de- 
xe'nds ; one, the trial by jury ; the other, a 
naxira, arising out of the elements of jus- 
ice itself, that no man shall, under any pre- 
snce whatever, be tried upon any thing but 
kncMvplaw." These two great points our 
9iis«l|lp^ii!! have endeavored to estaulish ; 
nd lnRK)nstitution of this Commonwealth 
i particular, has piovisions on this subject, 
s full and ample as can be expressed in the 
Lnguage in which that constitution is writ- 

Allow me then. Sir, on these rules 
pd principles to inquire into the legal suffi- 
'>ency of the i^harges contained in the first 
rticle. 

AncT first, as to the illegality of {he time 
r place of holding the court, I beg to know 
^iiat there is stated, in the article,, to show 
i^UiUegcdityf What fact is alleged, on 
"liicb the Managers now rely ? J^ot one. — ' 
legality itself is not a fact, but an infer- 
t^ce of law, drawn by the Managers, on 
fe.€ts known or supposed by them, but not 
'SLied in the charge, nor until the present 
foment made known to any body else^ 
iFe hear them now contending, that these 
courts were illegal for the following reasons, 
liich they say are true, as/ada, viz : 

1. That the register was absent ; 

£. That the register had no notice to be 
^resent ; 

3. That parties hadlMtt notice to be pres'- 

Now, not one of these is stated in the ar- 
^\e. No one fact or circumstance, now re- 
«d on as making a case against the defend'- 
kit, is stated in the charge. Was he not en- 
lled to know, I beg to ask, what was to be 
'Wbved against him ? If it was to be coKl^ 
landed that persons were absent from those 
ourts who ought to have been present, or 
^t parties had no notice, who were cfn- 
tled to receive notice,, ought not the Res- 
indent to be informed, that he might en- 
ounter evidence by evidence, and be pre- 
pared to disprove, what would be attempted 
^ be proved ? 

2X 



This charge, Sir, fnfiiaintain is wholly and 
entirely insuflici|j|ttt. It is a mere nullity. If 
it were an indictment in <he courts of law, 
it would be quashed, not for want of formal- 
ity, or technical accuracy, but for want of 
substance in the charge. I venture to say 
there is*not a court ir^ the country, from the 
highost to the lowest, in which such a charge 
would be thought sufficient to warrant a 
judgment. 

The next charge in this article is for re- 
ceiving illegal fees for services performed* 
I contend that this al^ois subslaniially de-> 
fective, in not setting out what sum in cer* 
tain^ the Defi^ant has received as illegal 
fees. It is MipHal to his defence that he 
should be inlSfrned, more, particularly than 
he here is, of the charge against him. If it 
^e merely stated that for divers services res- 
pectmg one administration, he received ^ 
certain sura, and for^divers others, respect- 
ing another, ancthereeriaifi suai; and that 
these sums were too large, (which is ih^ 
form of accusation adopted in this case) he 
cannot know for what service, or on what 
particular item, he is charged with having 
received illegal fees. The legal and the il- 
legal are mixed up together, and he is only 
told that in the aggregate he has received 
too much. In some of these cases, there is 
a number of items, or particulars, in which 
fees are charged and received ; buA in the 
articles these items or particulars are not 
stated, and he is left to conjecture, out of* 
ten, or it may be twenty, particular cases, 
which one it is, that the proof is expected to 
apply to* 

My colleague has referred to the Cases, in 
which it has been adjudged, that in prosecu- 
tions against officers for the alleged taking 
of illegal fees, this general manner of state- 
ment is insufficient. It is somewhat remark- 
able, that anciect acts of Parliament shoufd 
have been passed expressly for the purpose 
of protecting officers, exercising jnr isdiction 
over wills and administration, against prose« 
cutions in this form ; which were justly 
deemed oppressive. The st. 35,Ed. 3, cap. 
9, after reciting, " that the king's justices do 
take indictments of ordinaries, and of their 
officers, of extortion, or oppressions, and 
impeach them, without putting in certain, 
wherein, or whereof, or in what maniler 
they have done extortion ;'* — proceeds to 
enact, "That his justices shall not from 
henceforth impttech the ordinaries, nor their 
officers, because of such indictments of gen- 
eral extortions or oppressions, unless they 
say, and^ put in certain, in what thing, and 
of what, and in what manner the said ordi- 
naries or their officers have done extor- 
tions or oppressions." 

The charge in this case, ought to have 
stated the offensive act, for which the fee 
was taken ; and the amount of the fee re- 
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eeived. The Court could then see wheth- 
er it were illegal. Whereas the article, af- 
ter reciting certain services performed by 
the Respondent, some of which are men- 
tioned in the fee-bill, aivd others are not, al- 
leges that for the business aforesaid the 
Respondent demanded and received other 
and greater fees than are by law allowed. 
Does this mean, that he received excessive 
fees for every service, or was the whole ex- 
cess charged on one service ? Was the 
excess taken on those particular services, for 
which a specific fee is given by the statute,' 
or was it taken for those services not men- 
tioned in the fee bill at all ?. But further; 
the article proceeds lo state, t^ afterwards 
during and upon the settlement of said es- 
tate, the Respondent did demand and receive 
divers sums, as fees of office, other and 
greater than are by law allowed ; without 
stating at all what services wete rendered^ 
for which thtstfztz Tczrztiily-'ii I It is simply 
a ^Giieral allegation, that the Respondent re- 
ceived from an administrator, in the settle- 
ment of an estate, excessive fees; without 
stating, in any manner whatever, what the 
€xcess was, or even what services were per- 
formed. I l)eg leave to ask, Sir, of the 
learned Managers, whether they will, as 
lawyers, ex})pess an opinion before this 
Court, that this mode of accusation is suffi- 
cient ? Do they find any precedent for it, 
or any principle to warrant it? If they 
mean to say, that proceedings, in cases of 
impeachment, are not subject to rule ; that 
the general principles applicable to other 
criminal proceedings do not apply ; this is 
an intelligible, though it may be an alarming 
course of argument* If, on the other hand, 
tJiey admit, that a prosecution by impeach- 
ment is to be governed by the general rules 
applicable to other criminal prosecutions ; 
that the CDnstitution is lo control it; and 
that it is a judicial proceeding ; and, if they 
recur, as they have already frequently done, 
10 the law relative to indictments, for doc- 
trines and maxims applicable to this pro- 
ceeding ; I again ask them, and I hope in 
their reply they will not evade an answer, 
will they, as lawyers, before a tribunal con- 
stituted as tliis, say, that iri their opinion, 
this mode of charging the Respondent is con- 
stitutional and legal? Standing in the si- 
tuation they (10, and before such a court, will 
they say, that, in their opinion, the Respon- 
dent is not, constitutionally and legally, en- 
titled to require a more particular statement 
of his supposed offences? I think, Sir, that 
candor and justice to the Respondent re- 
quire, that the learned Managers should ex- 
press, on this occasion, such opinions on 
matters of law^ as they would be willing, as 
lawyers, here and elsewhere to avow and 
defend. I must therefore, even yet again, 
entreat tlicni to say, in the course of thoir 
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reply, whether they maintain that this mdc 
of allegation would be sufficient in an in- 
dictment ; and if not, whether they main- 
tain, that in an impeachment, it is less ne- 
cessary that the Defendant ba informed of 
the/ad^ intended to be proved against him, 
than it is in an indictment. The learned 
Managers may possibly answer me, that it is 
their business only to argue these qaestions, 
and the business of the Court to decide 
them. I cannot think however, that they 
will be satisfied with such a -reply. Under 
the circumstances in which he is placed, the 
Respondent things that the very respectable 
gentlemen who prosecute him, in behalf of 
the House of Representatives, owe a ^rt of 
duty, even to him. It is far from his wish, 
however, to interfere with their own sense oip'^ 
their own duty. They must judge for thenv*! 
selves, on what grounds ihey ask hiscoDTio>p^ 
tion from this Court. Yet he has a right torj^ 
ask — and he does most earnestly aik« ao^'^^ 
Vt'ould repeatedly and again nnS. nf/ffmi-^ 
that they will state those groundi< wa^ 
and distinctly. For he trusts, that if tbe» 
be a responsibility, even beyond the i 
mediate occasion, for opinions and 
oienls here advanced, they must be entin 
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willing, as professional men, to meet thatie* 
sponsibility. j, 

' I now submit to this Court, whether thi ^'^' 
supposed offentes of taking illegal fees, ii '''^'■ 
charged in this article, are set forth fcgaBf ^^^ 
and sufficiently ; either by the common ruta "' ^ 
of proceedings in criminal cases, or accoid' ^ ^ 
ing to the constitution of the State, '"^^ 

As to the manner of stating the offence i 
this article — I mean the allegation that ' 
Respondent refused to give, on request, 
account of items of fees received, it appe 
to me to be substantially right, and I have 
remarks to make upon it. The quest! 
upon that will be, whether the fact is proved 

All the objections which have been n 
to the first article, apply equally to' the 
ond ; with this further observation, that 
the services mentioned in this article 
fee bill makes no provision at all. 
same objections apply also to the tb: 
fourth, and fifth articles. 

It seems to us, Sir, that all tliese cba 
for receiving illegal fees, without setting 
in particular, what service was done, 
what was the amount of excess, are i 
cienl to be the foundation of a judgi 
against the Respondent. And especial 
lH the articles,in which he is charged withi 
ceiving fees for services not specified in tl 
fee bill ; it being not stated, what he wonld 
properly entitled to in such cases, by ft 
and the practice of the courts, and there 
ing no allegation that the sum received 
an unreasonable compensation for the 
vices pei formed. In this respect thearti 
consider that to be^ settled by positive l«*ri^e 
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which is not so settled. The second article, 
for example, alleges tliat tlie Respondent 
demanded and received, for (Certain letters 
of guardianship granted by him over per- 
sons ^ion compotes menlis " other and great- 
er Jees than are by law aUowed therefor.^^ — 
This supposes, then, that seme fees are al- 
Iqwed by law iherofor ; yet, this is the very 
case in which it has been contended by the 
Managers that no fee whatever was due ; 
there being none mentioned in the fee bill. 
Between the words of the article, and the 
tenor of tlie argument, there appears to nie 
to be no small hostility. Both cannot be 
right. Tliey cannot stand together. There 
tliould be either a new argument to support 
the article, or a new article to meet the ar- 
^)|ument. 

Having made these observations on the 
legal sufficiency of all the articles which 
charge the Respondent with holding unlaw- 
ful Courts, and demanding and receiving un- 
iawft^Jjfes, before proceeding to those which , 
^v^ME3^^''g6s ofa ditferent nature against 
lini, iSiDW me to advert to the evidence which 
las been given, on these five first articles re- 
pectively ; and to consider what unlawful act 
usbeen proved against the Respondent in 
i&lation to the matterscontained in them. 

In the first place, it is proved, that the 
Respondent held a special Probate Court at 
t^ruton, October 14, 1816; and at such 
ourt granted letters of administration to 
ea Tarbell. This court the register did 
©t attend. With respect to parties con- 
Brned in the business then and there to be 
*ansacted, they all had notice, as far as ap- 
«ars ; and no one has ever been heard to 
emplaiaon that account. 

It has now been contended. Sir, by (he 
fearned Managers, that this court was hold- 
■I unlawfully, because not holden at a time 
deviously fixed by law. They ihainiain 
liiat judges of prob;ite can exercise nojuris- 
%tion, except at certain terms, when their 
cuirt is to be holden. 

On the contrary the Respondent hassup- 
Mosed, and has acted on the supposition, 
llat be might lawfully hold his court, for the 
ransaction of ordinary business, at such 
^e and place as he might think proper ; 
EJiving due and proper notice to all parties 
^Dcerned. He supposes he might so have 
^ne, independently of the provisions of 
toy statute; and he supposes, moreover, that 
M was authorised so to do, by the express 
envision of the statute of 1806. 
; .The first inquiry, then, is, wliether the 
Mbate courts, in this Commonwealth, be 
IKM courts which may be considered as al- 
ways open ; and'authorised, at all times, to 
^^eive applications, and transact business; 
•pon due notice to all parties ; or whether 
^n ihe contrary their }urisdiction can only be 
^4erciscdy in term, or at such stated periods 
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l\ and times as may be fixed by law. It is 
true, that the common law courts have usu- 
ally fixed terms, and can exercise their pow- 
ers only during the continuance of thesq 
terms. In England, the termination as well 
as the beginning of the term is fixed by 
law. Withus,tne first day only is fixed, 
and the courts, having commenced on the 
day fixed by Uw, hold on as long as the con- 
venience of the occasion requires. 

In early ages the whole year was one con- 
tinued term. After the introduction of 
Christianity among the Western nations of 
Europe, the governments ordained that their 
courts should be always open, for the admin- 
istration of j^lfttice ; for the purpose, among 
other things qif'sho wing their disapprobation 
of the heathen governments, by whom the 
dies fasti et nefasti were carefully, and as 
they thought, saperstitiously regarded. In 
the course of titne, however, the church in- 
terfered ; and prevailed to rescue certaia 
seasons of the year, which it deemed holy 
time, such as Christmas and Easter, &lc. 
from the agitations of forensic discussion. 
The necessities of rural labor afterwards 
added the harvest months to the number of 
the vacations. The vacations were thus 
carried oat of the year, and what was left 
was term. Thus, even with regard to the 
common law courts, the provisions respect- 
ing terms were made^ not so much for creat- 
ing terms as creating vacations. And for 
this reason it probably is, that as well the ter- 
mination as the commencement of the 
term should be established by law. 

In respect to the spiritual courts, no such 
positive regulations, as far as I tjan leftrn, ap? 
pear to have been made. Their jurisdic- 
tion is one which seems necessarily to re- 
quire more or less of occasional as 
well as stated exercise. The bishop's juris- 
diction, over wills and administrations, was 
not local, but personal. Hence he might 
exercise it, not only when he pleased, but\ 
where he pleased ; within the limitsof hisdio- 
cesc, or without. He might grant letters of 
administration, for instance, while without 
the local limits over which his jurisdiction 
extends, because it is a personal authority 
which the law. appoints him to exercise, 
" The power of granting probates is not lo- 
cal, but is annexed to the person of the arch- 
bishop, or bishop ; and therefore a bishop, 
or tlie conmiissary of a bishop, white absent 
from his diocese, may grant probate of wills, 
respecting property within the same ; or if 
an archbishop, or bishop, of a province or 
see in Ireland happens to be jn England, he 
may grant probate of wills relative to effects 
within his province or^diocese." f 7'oZ/cr, 66. 
4. Burn. 285.J 

Notwithstanding this, however, the canons 
ordain, that the ordinaries shall appoint 
proper places and times, for the keeping of 
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their courts ; such as shall be convenient i 
for those who are to make their appearance 
theje ; this is for the benefit of suitors. 
The object is that there may be some cer- 
tain tunes, and places, when and where 
persons having business to be transacted ma j 
expect to find the judge ; and it by no 
means necessarily takes away the power of 
transactii:\g business at other times and pla- 
ces. The ordaining of such a rule plainly 
shews, that before it was made, these judges 
held their courts when and where they 
pleased, and only when and where they 
pleased. 

If we recur again to the history of this 
Commonwealth, we shall find, that what ne- 
cessity or convenience had established in 
England, the same necessity or convenience 
soon established here. 

By the colony charter, no provision was 
made for a court for the probate of wills and 
granting admuiistratiotrs. In 103^9 it was 
ordained, that there should be records kept, 
of all wills, administrations, and invento- 
ries. (An. Ch. 48.J — In 1649 an act was 
passed requiring wills to be proved at the 
county courts which should next be after thir- 
ty days from the dealh of the parly ; and 
that administration should be there taken, 
&c. (Ihid. 204.; 

These county courts were courts of com- 
mon law jurisdiction, and were holden at 
stated terms. But experience seems soon 
to have shown, that from the nature of pro- 
bate jurisdiction, its exereise could not be 
conveniently confined to stated terms ; for 
in 1652, an act was passed, authorising two 
magistrcUcs^ tvith the recorder of tht county 
court, to allow and approve of toills, and 
grant administrations ; the clerk to cause 
the will or administration to be recorded. 
(Ibid. 204.) The reason of passing this act 
is obvious. The county court consisted of 
many magistrates. They assembled to form 
a court, only at stated terms. On this court 
the law had conferred th^ powers oj pro- 
bate of wills and granting administrations ; 
and like other business it could of course 
only be transacted at stated terms. This 
was found to be an inconvenience, and the 
law which I have cited was passed to reme- 
dy it. So that instead of confining the ex- 
ercise of the jurisdiction of these courts to stat- 
ed terms, we find the law hasdone exactly the 
contrary. Not only the analogy which they 
boar with 6ther courts of similar jurisdiction, 
butourt)wn history, and the early enactments 
of the colonial legislature all conspire to re- 
fute the notions which have been advanced — 
I cannot but think somewhat incautiouslyad- 
vanced — on this occasion. 

The provisions of the constitution, requir- 
ing judges of probate to hold their courts on 
certain fixed days, is perfectly and strictly 
consistent nevertheless, with the occasional 



exercise of their powers at other times. 
The law has had two objects, in this respect f 
distinct, indeed, but consistent. One is that 
there should i^ eeftain fixed days, when it 
should be the duty of the judges to attend 
to the businci'S of their offices, and the* ap- 
plications of suitors ; the other, that they 
might, when occasion required, perform such 
duties, and attend to such applications on 
other days. The learned Managers seem to 
have regarded these provisions of hiw as re- 
pugnant, whereas they appear to us to con- 
sist perfectly well together. 

If it were possible. Sir, that we were still 
mistaken in all this, there is yet the provis- 
ion of the special law of 1806^ which would 
seem to put an end to this part of the case. 
This statute has been already stated ; its 
terms are express, and its object plain be- 
yond all doubt or ambiguity. • Not only 
does this act, of itself, afford the most com- 
plete justlficationto the Respondent in this 
case, but it proves also, either that tha ^leg- 
islature or the learned Managers hatd mis- 
understood the requisition of the constitutioD 
in regard to fixed days for holding probate 
courts. My colleagues have put this part 
of the argument beyond the power of anj 
answer. I leave it where they left it. 

With respect to notic^ to parties, I have 
already said that i,i is not at all proved,or pre- 
tended to be proved, that* there was any 
' person entitled to notice, who did not receive 
1 it. It would be absurd and preposterous 
! now to call on the Respondent to give posi- 
tive proof of notice to all persons concerned. 
As it was his duty to give such notice, it is 
; to be presumed he did give itV until the ron- 
1 trary appear. Besides, as no omission to 
' give notice is stated in the article, as a fact 
i rendering the court illegal, how is he ex- 
' pectcd to co/ne here prepared to prove uo- 
tice? 

I have little to add. Sir, to what my learn- 
ed colleague who immediately preceded me 
has said respecting the necessity of the 
register's attending these special courts.— 
One of the learned Managers, if I mista^ 
not, (Mr. Shaw) has said, that the statute of 
1806, which requires notice to parties, re- 
quires notice also to the register. I sec no 
sort of reason for such a construction of the 
act. The words are, that the judge may ap- 
point such times and places for holding his 
court as he shall deem expedient, giving pub- 
lic notice thereof, or notifying cUl concern- 
edy and has no relation to the officers of the 
court. Neither the register, nor the crier, 
nor the door keeper, is, I should imagine, 
within this province ; and yet I euppose one 
to be as much within it as the other. 

The presence of the register cainiot be es- 
sential to the exis:*^nce^of«the court, any 
more than the presence of the clerk is es- 
i sential to the existence of any other fiourt* 
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Like other courts, the court of probate has 
its clerk; Called a register, but he is no more 
part of the court, than the clerk of the 
Supreme Judicial Court is a component 
part of that court. 

No provision appears to have been made 
by theProvincq^laws for the appointment of 
a register. The ordinary having the whole 
power over the subject of the probate of 
wills and granting administrations, might al- 
low a clerk or register to his surrogate, or 
not, at his pleasure. It was necessary of 
course that records should be kept, but this 
might be done by the judge himself, as some 
other magistrates keep their own records. 
There are certain statutes which speak of 
the register's office, but which seem only to 
mean the j9/ace vi here the records are kept. 
They contain no provision for the appoint- 
mtnt of such an officer, nor any description 
of his duties. (4. W. and M. ch. £.) It ap- 
pears, as I am informed, by the Suffolk pro- 
bate records, that a register was appointed. 
by#ie governor, by virtue of his power as 
Supreme Ordinary, immediately after the 
issuing of the Provincial charter. The first 
provision made by kiw for this officer, if I 
mistake not, is contained in the statute of 
1784 ; (vol. 1. page 155) and the duties of 
the officer are well described in that act. 
He is to be the register of wills and letters 
of administration, and to be keeper of the 
records. His signature or assent is necessa- 
ry to the validity of no act whatever. He is 
vo record official papers, and to keep the 
records and documents which belong to the 
office. 

It is quite manifest, from the laws made 
under the charter, as well as those enacted 
^ince the adoption of the present govern- 
ment, that the presence of the register has 
not been essential to the existence of a le- 
gal probate court — the proof of this is, that 
certain acts or things, by these statutes, maj? 
be done by the judge without the register. 
By 6 ofjGeo. 1. ch. 3. it is provided, that 
persons to take an inventory of one deceas- 
ed, shall t^e appointed and sworn by the 
Judge of Probate, if the estate he in the town 
•ivhere he dwells , or within ten miles thereof ; 
otherwise by a justice of the peace. (P. L. 
£^£) By 4. Geo. £. ch. 3. appraisers are to 
be sworn by the judge, if the estate be within 
ten miles of his dwelling house. (lb. £86.) 

By riie act of March 1784, when a minor 
lives more than ten miles /rom <^e Judge's 
du:2Uing house, his choice may be certi^ed 
to the judge by a justice of the peace. 
* These several laws plainly contemplate 
the performance of certain acts by the 
judge, not at probate courts holden at stated 
limes, and without the presence or assistance 
of the register. 

And now, Sir, I have finally to remark, on 
lh£ subject of holding these special courtS; 



II the Respondent is proved to haVe followed 
^ the practice which he found established iit 
the office when he was appointed to it. 
The existence of this practice is proved, be- 
yond ail doubt or controversy, by tlie evi- 
dence of Dr. Preseott. 

As to the holding of special courts, there- 
fore, the Defendant rests his justification, on ' 
what he conceives to be the general princi- 
ple of law, on the express provision of the 
statute, and the usage, which has been prov- 
ed to exist before and at the time when h6 
came into the office. 

At half past one o'clock the Court was 
adjourned to half past three in the after- 
noon: 

AFTERNOON. 

After the usual messages between the two 
Houses, Mr. WEB^^TER resumed his ar- 
gument at 45 minutes past 3 o'clock. 

The charge, Mr. President, in the first ar- 
ticle, for taking illegal fees, has been fully 
considered by other counsel. I need not de- 
tain the Court by further comment. It is 
true, that for what is called a set of adminis- 
tration papers, the Respondent received , in 
this case five dollars fifty eight cents. It is 
true also, that for the same business, done 
at a stated court, the fees would have been 
but three dollars and sixty cents. The rea- 
son for this difference is fully stated in the 
Defendant's answer. * But it is also true, 
that the usual sum at stated courts, viz. 
three dollars and sixty cents, is made up by 
the insertion of fees for sundry services not 
specified in the fee-bill. Indeed, Ihe learned 
Managers have not, as has been so often 
before observed, even yet told us what would 
have been the precise amount of legal fee;s 
in this case. Thej appear to be marvel- 
lously shy of fifjures. If the Court adopt 
the opinion of the learned Managera, that 
no fees are due, where none are specially 
provided, and that for receiving fee* in 
such c^s an officer is impeachable, then 
there is no doubt that the Respondent may 
be impeached and convicted, for his conduct 
in regard to every adrninistratioti which he 
has granted for fifteen years ,* and there is 
as little doubt, that on that ground any judge 
of probate in the C'lmmonwealth is im- 
peachable ; as must be well known to every 
member of this Court, whether they suffer 
it to be proved here or not. 

It is utterly impossible to know, by this 
article itself, in what it was intended to 
charge^he Respondent with having receiv- 
ed illegal fees. — Was it for the order of no- 
tice ? — But the statute allows no fee for that. 
Was it for granting administration ? — But 
it is not stated whether it was a litigarcd 
case or not, and therefore it cannot be 
known what he might lawfully receive. 
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It is not denied, liowever, that every paper 
executed by the judge, in this case, and ev- 
ery service performed by him, was proper 
and necessary for the occasion. Evon the 
learned Managers have not contended that 
any thing could be dispensed with. If, 
therefore, the amount had not exceeded the 
usual sum, it would seem past all controver- 
sy, that the Respondent, stood justified, if he 
is right in the general grounds which have 
been assumed. The question then is, as to 
the right to the additional two dollars. 
And this, I apprehend, stands on precisely 
the same ground, as his right to fees for ser- 
vices not set down in the lee bill, viz ; on 
the ground of :» quantum meruit^ or reason- 
able compensation for labor performed. 
This special court was holden expressly for 
the benefit of Tarbel, and at his instance 
and request. He is charged only with the 
necessary and unavoidable expenses of 
the court ; expenses which nmst be borne, 
either by the judge himself, or the party for 
whose benefit they were incurred. It was 
not so much an extraordiary compensation 
to the judge, but a reimbursement of ex- 
penses actually incurred by him. Here 
again he is found only to have followed the 
' established practice of the office. He has 
done no more than his predecessor had done. 
It is clearly proved, that that predecessor 
did habitually hold these special courts on { 
request, and that the necessary expences of 
proceeding therein before him did exceed 
those of similar proceedings at the stated 
courts. There can be no complaint, in this 
case, of the amount If he had a right to 
receive any thing, it nuisi be conceded he 
did not receive loo much. A practice of 
this sort may lead to inconvenience ; possi- 
bly to abuse ; but it did not originate with 
the Respondent, nov does it appear that 
abuse has followed it, in his hands. If he 
were authorized to hold these special courts, 
and if they were necessarily attended with 
some augmentation of expense, it would 
seem perfectly reasonable that th«ie for 
whom the expense was incurred should de- 
fray it. The books tea-ch us, that "an offi- 
cer who takes a reward, which has been 
usual in certain cases, for the more diligent 
or expeditious performance of his duty, 
cannot be said to be guilty of extortion ; 
for otherwise it would be impossible, in ma- 
nv cases, to have the law executed with suc- 
cess." (Bac. Mr, '' ExtoHiony) These 
sums were, paid voluntarily. The Respon- 
dent in no proper sense iemanded mem. — 
He did not refuse to do his official duty till 
tliey were paid. So of those sums paid for 
services nojt mentioned in the fee bill. Sev- 
eral of these things might have been done 
by the parly himself, or his counsel ; such 
asdrawing' petition, bond, &tc. Yet it was 
usual to have these papers prepared at the 



^. probate office, and to pay for them, together 
with the other expenses. This being the 
usual course of things, and the party com- 
plying with it, without objection, and pay- 
ing voluntarily, there can be no reason, I 
think, to call it extortion. When the party 
applied, in this case, for adminisiratioB pa- 
pers, he must be supposed to have applied 
for what was u^al. He received what ev- 
ery body else had received for fifteen years, 
and he paid for what he received at the 
customary rates, without objection. It 
ought to be considered therefore as a vol<|n- 
tary payment. 

This differs this case altogether from that 
cited from Coke. There the party refused 
to do an official act, till an illegal sum was 
paid. It was an act which the party had a 
right to have performed — to have it tJien 
performed — and to have it performed for a 
stated fee — refusing to do his duty, iu this 
respect, till other fees were paid, the officer 
doubtless was guilty of extortion. But in 
this case the money was paid voluntarHy 
for services rendered voluntarily. Most of 
the services were not, strictly speakmg, of- 
ficial services. As befor^observed, the peti- 
tion, bond, &LC. might have been prepared 
elsewhere, if the party had so chosen. If 
he had so chosen, and had produced tho^e 
papers, regularly prepared and executed, 
and the judge had then refused him a grant 
of administration, until he had, neverthe* 
less, purchased a set of these papers out of 
the probate office, then this case would have 
resembled the one quoted. As the facts are^ 
I thi;ik there is no resemblance. 

I have, thus far, endeavored to shew that 
the Respondent's conduct, in relation to 
fees, was legal. If we have failed in this, 
the next question is, whether his conduct be 
so clearly illegal, as to satisfy the Court that 
it must have proceeded from corrupt mo- 
tives. And it is to this part of our cases, 
that we supposed the evidence of what had 
been usual in other courts, and thqpght to 
be legal by other judges would be strictly 
applicable and highly important. 

It was certainly our belief, that as the 
Respondent is accused of receiving illegal 
and excessive fees, in cases where fees are 
not limited by any positive law, the usageand 
practice of other judges, in similar cases, 
known to the whole Commonwealth, and 
continued for many years would be evidence 
on which the Respondent might rely to re- 
but the accusation of intentional wrong. — 
We have shewn to this tribunal, that in an 
indictment on this same statute, in the Su- 
preme Judicial Court, evidence of this sort 
was admitted, and the defendant acquitted 
on the strength of it. We had supposed it 
a plain dictate of common sense, that where 
a judge was accused of acting contrary to 
law, he might shew, if he could, that h« 
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acted honestly, thoueh mistakenly, and, to 
this etidi he might sTiew that ether judges 
had understood the law in the same way as 
he had understood it. And if he were 
able to shew, not only that one judge, but 
many, and indeed, all judges had uniformly 
understood the law as he himself had, it 
Would amount to a full defence. The 
learned. Managers have opposed the intro- 
duction of this evidence ; and have prevail- 
ed on this Court to reject it. Setting out 
with the proposition, that, by law, the Res- 
poadent could receive no fees, where none 
are expressly provided by statute, they have 
followed up this doctrine to the conclusion, 
that if fees have been taken in any such 
case by the Respondent, he must be con- 
victed, although he should be able to shew, 
as he is able to shew, that every c6urt, and 
every judge in the State has supposed the 
law to be otherwise, than the Manugeis now 
assert it, and have uniformly acted. upon 
that supposition. I am not. Sir, about to 
enter into another discussion, on this point. 
I am persuaded it would be fruitless. The 
questions which we propo^d to put to the 
witnesses are in wrtting, and therefore can- 
not easily be misrepresented. The Court 
has, on the objection of the Managers, over- 
ruled these questions, and shut out the evi- 
dence. As a matter decided in the cause, 
and for the purposes of the cause, we must, 
of course, submit to the decision. Still the 
question recurs, if the known tksage and 
practice of the courts, otfered no rule or 
guide, by which the Respondent was to di- 
rect his Qonduct, in relation to fees for ser- 
vices not enumerated in the fee bill — what 
rule was to direct him ? What is the law, 
which he has broken ? We ask for the 
rule, which ought to have governed his 
conduct, and has not governed it ; we re- 
ceive for answer nothing intelligible but this, 
that where the statute has not expressly 
given fees, no fees are due, and it is illegal 
and impeachable to receive them. If the 
Court should be of that opinion, a case is 
made out against the Respondent. If it 
should not be of that opinion, as we trust it 
will not, then we submit that no case has 
been made out against him, on this charge. 

As to the charge of having refused to give 
Tarbellan account of items or particulars of 
the fees demanded, it is enough to say the 
charge is not proved. On his cross examin- 
ation the witness would not state that he 
asked for items or particulars. He^ippears 
simply to have wished a general voucher, to 
show what sums he had paid for expenses in 
the probate office, and to have been told that 
such voucher was not necessary, as the sums 
would be of course allowed in his account. 

I now ask, Sir, where is the proof of cor- 
ruption, in relation to any of the matters 
charged in this first article ? Where is the 
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moral turpitude, whieh alone ought to sub- 
ject the Respondent to punishment ? Is 
there any thing in the case which looks like 
injustice or oppression ? As to the special 
courts, holden for the convenience of the 
party, no injury arose from them to any 
body. The witness himself says they were 
a great accommodation to him, and saved 
the estate much money. One learned 
Manager has said these courH may lead to 
inconvenience and abuse. He has taxed 
his ingenuity to conjecture, rather than tq 
show, what possible evils might hereafter 
arise from them. Yet he does this with the 
statute open before him, which expressly 
authorizes these courts, and the repeal of 
which would seem to be the proper remedy 
to relieve him from his apprehensions. 

On the whole Sir, I (rust that the Res- 
pondent has been able to give a satisfactory 
answer to every thing coniained '« the first 
article* That he is not <^iy not legally 
proved to be guilty, but that his conduct 
was in all respects unblitmeable and inofien- 
sive ; — and that he will go from this cause, 
not only acquitted of (he charges in the ar- 
ticle, but also, without having sufiered,4h 
his reputation, from the inve:»iigation which 
it has occasioned. 

At a quarter before 7 o'clock, Mr. Web- 
ster gave way to a motion for an adjourn- 
ment, and the Court was adjourned to 9 
o'clock tomorrow, morning. 

SENATE. 

WEDNBSDAT, APRIL 25. 

COURT OF IMPEACHMEMT. 

After the usual messages between the 
two Houses, the Court was opened, and at 
10 minutes past 9 o'clock Mr. WEBSTER 
resumed his argunient. 

Mr. President, the remarks which have 
been made on the first article, are generally 
applicable to the four succeeding, and ren- 
der it unnecessary to comment on those ar- 
ticles, separately and particularly. 

Th6«ixth article turns out to be so little 
supported by any proof, that I do not deem 
it necessary to add to what has been said 
upon it. The testimcfny of Dr. Prescott, 
and the date of the letter produced set this 
long forgotten occurrence in its true light. 

The seventh article appears to me to be 
a mere nullity. It charges no official mis- 
conduct wRaiever. The learned Managers, 
I suppose, are of the same opinion, other- 
wise they would have been content with our 
admission of the article, as it stands, and 
not have contended so ardently, for the 
privilege of proving what was not staled. I 
have found myself. Sir, more than ox\4m 
mistaken, in the course of this trial, buthaM 
not felt more sensible, at my own mistakes^ 
on any occasion, than when I found myself 
wrong in supposing that ueiihor the learned 
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Managers, nor any other lawyers, could be 
fuund to contend, that in a criminal case 
more could be proved against a defendant, 
than h:id been stated ; and that it was not 
enough for such defendant to admit the truth 
of the facts in the written allegation against 
hiui, precisely as they stood, and to demand 
the judgment of the court thereon. The 
constitution says that every roan's offence 
shall befuUy andplainiy,8ub8tantiallT/ and 
formally described and set forth. The 
learned Managers seem so lo construe this 
provision, as that, nevertheless, if facts be 
not alleged which shew any offence at all 
to have been committed, still other facts 
may be fiund, under the words unlawfully 
and corruptiy, which shall amount to an of- 
fence. A commentary this, Sir, on the con- 
stitution of the CommonweaUh, of which 
I nim^ne the profession generally will not 
be eniulou:* of dividing the credit with the 
Honorable Managers. ^ 

This seventh article charges the Respon- 
dent with no misbehaviour as 9. judge. The 
only offence imputed to him is ono which 
he is said to have committed as an attorney. 
Aese over-shadowing words, " unlawfully 
and iiorruptly," beneath the protection of 
which the learned Managers have sought to 
sheher*themselves, are applied to the Res- 
pondent's conduct simply as an attorney at 
law, and not as judge of probate. 

It is proved, in point of fact, that the 
Respondent performed certain merely cler- 
ical labor for a guardian, fur which he was 
paid a reasonable and moderate compensa- 
tion. The sum thus paid him was allowed, 
and as we suppose justly allowed, in the 
subsequent settlement of the guardian's 
account. 

The eighth, ninth, tenth, eleventh, thir- 
teenth and fourteenth articles have been 
fully considered by my coUeng^ies, and I 
will not detain the Court with further re- 
marks on those articles. 

It is the twelfth, of these articles, Sir, on 
which the learned Managers seem most con- 
fi'Ie*itly to rely. Whatever becomes of the 
rest of the case, here, at least, there is 
thought to be a tenable ground — Here is one 
verdant spot, where impeathmeiit can flour- 
ish ; a soitof Oasis, smijing amid the gen- 
eral desolation, whidh the law and the evi- 
dence have spread round the residue of 
this accusation. 

I confess, Sir, that I approach to the con- 
sideration of (his article, not without some 
apprehension. But that apprehension aris- 
es from nothing in the real nature of the 
eharge, or in the evidence by which it is 
silf^ported. My apprehension and alarm 
arise from this ; that in a criminal trial, on 
a most solemn and important occasion, so 
much weight should be given lo mere color- 
ing, and declamation, under the forn) of a 



criminal accusation* In my judgment, Stf^ 
there is serious cause of alarm, when in a 
court of this character^ accusations are 
brought forward, so exceedingly loose and 
indefinite, and arguments are urged in sup^ 
port of them, so little resembling what we 
are accustomed to hear in the ordinary 
courts of criminal jurisdiction. 

The offence, in this article, whatever it 
be, instead of being charged and stated in 
ord'mary legal language, is thifown into the 
form of a narrative. A story, taken from 
the mouth of a heated, angry and now m^n- 
tradicted witness, is written down at large^ 
with every imaginable circumstance of ag- 
gravation, likely to strike undistinguishiug 
minds ; and this story, thus told, is the very 
form in which the article is brought. Here 
we have, in the article itself, a narrative of 
all the evidence ; we have a dialogue be<^ 
tween the parties, are favored so far as to 
be shown, by marks of quotation, what sen- 
timents and sentences belong to the respect- 
ive parties in that dialogue. All convenient 
epithets, and expletives are inserted in this 
dialogue. We find the " urgent and repeeU* 
erf" demand of the Respondent for fees. 
We perceive also that he is made to lead the 
conversation, on all occasions. He proposed 
to advise and instruct; he proposed i^ 
allow the sum in the account ; and it was, 
again, on his proposition so to insert it, that 
it was paid. He is represented as wanting 
in manners, and decorum, as well as in o^ 
ncial integrity. It is said he overheard a 
conversation; and that therefore he pre- 
pared to give his advice, before it was ask^d. 
In short. Sir, this article contains whatever is 
most likely to cause the Respondent to be 
convicted, befere he is heard. I do roost 
solemnly protest against this mode of bring- 
i ng forward criminal charges. I put it to 
the feeling'of every honorable man^ wheth- 
er he does not instinctively revolt from-such 
a proceeding ? — In a government so much 
under the dominion of public opinion, and 
in a case in which public feeling is so ea- 
sily excited, I appeal to every man ofaH 
honorable and independent mind, whether 
it be not the height of injustice to send 
forth charges against a public officer, ac* 
companied with all these circumstances of 
aggravation and exasperation ? Here th« 
evidence, as yet altogether ex parte, the stO" 
ry told by a willing, if not a prejudiced, * 
witness, goes forth with the charge, embodi- 
ed in the charge itself, without any distint- 
tion whatever between what is meant to be 
charged, as an offence, and the evidence 
which is to support the charge. For my 
own part, Sir, I can conceive of nothing 
more unjust. Would it be tolerated for one 
moment in a court of latv, I beg to ask, that 
a prosecutor departing from all the usual 
forms of accusation, should tell his owa 
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fitbry^ in his own way, mix up bis evidence, 
with his charges, and his own inferences, With 
his evidence, so that the accusation, the evi- 
dence, and the argument, should all go to* 
gether ? — A judge would well deserve im- 
peachment and conviction who should suffer 
such an indictment to proceed. 

In this case, the whole matter might have 
been stated in five lines. It is simply this, 
and nothing more, viz ; (hat the Respondent 
wishing, as an attorney, to obtain certain 
fees from a guardian, promised, if they 
were paid, to allow them in the guardian- 
ship account, as judge ; and being paid he 
did so allow them. This is the whole sub- 
stance and essence of the charge. 

Notwithstanding our entire confidence in 
this Court, we cannot but linow that the 
Respondent comes to his trial on (his article 
under the greatest disadvantages. There is 
not a member of the Court, nor a reading 
roan in the community, who has not read 
this charge, and thereby seen at once the ac- 
cusation, and the evidence, which was to 
support iU The whole story is told, with all 
the minute circumstances, and no ground 
is leftjfor the reservation of opinion, or where- 
upon charity itself can withhold its con- 
demnation. Far be it from me. Sir, to im- 
]ri|||te this to design. I know not tlie cause ; [ 
but 'SO fas- as the Respondent is concerned, 
I know it had been just as fair and favorable 
to him, that the original expmrie affidavit, 
upon which the article was founded, should 
have been headed as JVb. 12, and inserted 
among the articles of impeachment. This 
Sir, is the true ground of the alarm which I 
feel, in regard to this charge ,* an alarm, I 
confess, not diminished by perceiving that 
this article is so great a favorite with the 
learned Managers ; for when obliged to give 
up one and another of their accusations, 
they have asked us, with an air of confi- 
dence and exultation, whether we expect 
them to give up the twelfth article also. 

I will now Sir, with your permission pro- 
6eed to consider whether this article slates any 
legal offence. Stripped of every thing but 
what is material, it appears to me to amount 
to no more than this ; viz. 1. That the Re- 
spondent gave professional advice to a guar- 
dian, «bout the concerns of his ward, and 
recived fees for it. £. That he allowed 
those fees in the guardianship account. If 
this be the substance of the article, then the 
question follows the division which I have 
mentioned, and is, 1. whether he had a right 
to give such advice, and to be paid fbr it ; 
and, 2, whether he had a right to allow the 
sum so paid in the guardian's account. I 
think these are the only questions to be con- 
sidered. It cannot be matetial, certainly, 
whether fFare, the guardian, paid the fee 
willingly or unwillingly. The fact isV^true, 
that the Respondent received it. If he had 
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no right to it, then he must take the conse- 
quence; if he had a right to it, then there 
was nothing wrong but Wart'^ want of 
promptitude in paying it.. Nor is it of any 
importance, supposing him to be right in 
allowing this fee in the guardian's account, 
whether he interlined the charge, in an ac- 
count already drawn out, or had the account 
drawn over, that it might be inserted. Here 
again, we find a circumstance of no moment 
in itself, put forth to be prominent and strik- 
ing, in this charge, and likely to produce an 
efiect. It is said the sum was allowed by 
interlineation; as if the Respondent had 
committed one crime to hide another, and 
had been guilty of forgery^ to cover up ex- 
tortion. Sir, not only for the sake of the 
Respondent, but for the sake of all justice, 
and in behalf of all impartiality and candor, 
I eannot too often or too earnestly express 
my extreme regret, at the manner of this 
charge. On a paper not yet finished and 
recorded what harm to make an alteration, if 
it be of a thing in itself proper to be done? 
— Is it not done every day, in every court? 
— Not only affidavits, processes, fee. but also 
minutes, decrees and judgments of the Courtjj^ 
before they are recorded, are constantly alter- 
ed hy interlineation, by the Court itself, pr 
its order. The paper was in this case be- 
fore the judge^ It had not been recorded. If 
any new claim had then been produced, fit to 
be allowed, it was proper to allow it, and cer- 
tainly not criminal to insert the allowance 
hy interlineation > 

If, Sir, the substance of every thing done 
by the Respondent in this case was lawful, 
then there never can justly be a criminal 
conviction, founded on the mere manner of 
doing it ; even though the manner were be- 
lieved to be as improper and indecorous as 
Ware would represent it. There is therefore 
•no real inquiry, in this case, as I can perceive, 
but whether the Respondent had a right to 
give advice, .and to be paid fo^ it ; and 
whether he had a right to allow it in the 
account. 

And, in the first place. Sir, had the Re- 
spondent a right to give professional advice 
to this guardian, respecting the estate of his 
ward ? 

It has frequently, perhaps as often as other- 
wise happened, that Judges of Probate have 
been practising lawyers. The statute book 
shows, that it has all along been supposed that 
this might be the case. There are acts, 
which declare that in particular, specified 
cases, such as appeals from then own judg- 
ments, they shall not act as counsel ; imply- 
ing of course that in other cases ihey are 
expected so to act, if they see fit. .Until 
the law of 1818, there was nothing to pre- 
vent them from being counsel for executors, 
administrators and guardians, ns well as any 
other clients. My colleague who first a^- 
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dressed the Court has fully explained the his- 1 as a debt j and then as a debt paid allow it 
tory and state of the law in this particular. |] in the guardian's account. 



There being then no positive prohibition, is 
there any thin^ in the nature of. the case, 
that prevents, or should prevent, in all cases, 
a judge of probate from rendering profess- 
ional assistance to executors, administrators 
or guardians. I say in all cases, and sup- 
posing no trandulent or collusive intention. 
The legislature has now < passed a law on 
this subject, which is perhaps very well, as a 
general rule, and now, of course, binding 
in all cases. But before the passing of this 
law, it can hardly be contended, that in no 
case could a judge of probate give profess- 
ional advipe to persons of this character. — 
I admit, most undoubtedly, Sir, that if a case 
of collusion, or fraud were proved, it would 
deserve impeachment. If the judge and 
the guardian conspired to cheat the ward, a 
criminal conviction would be the just reward 
for both. They might go into utter disgrace 
together, and nobody would inquire which 
was the unjust judge, and which the fraudu- 
lent guardian ; " which was the justice, and 
wfvich was the thief." But in a case of fair 
' and honest character, where the guardian 
needed professional advice, and the judge 
was competent to give it, I see no legal ob- 
jection. N« doubt a man of caution and 
delicacy would generally be unwilling to 
render professional services, upon the value 
of which he might be afterwards called up- 
on officially to form an opinion. He would 
not choose to be under the necessity of judg- 
ing upon his own claim. Still there would 
seem to be no legal incompatibility. He 
must take care only to judge right. In va- 
rious other cqses, judges of probate are or 
may be called on to make allowances for 
monies paid to themselves. It is so in all cas- 
es of official fees. It might be so, also, in the 
case of a private debt due from the estate 
of a ward to a judge of probate. If, in this 
very case, there had been a previous debt 
due from Ware^s ward to the Respondent, 
might he not have asked Ware to pay it?- -Nay 
might he not have " demanded^^ it : might 
he not even have ventured to make an " ur- 
gent and repeated request,"*^ for it ? — And if 
he had been so fortunate as to obtain it, 
might lie not have allowed it in Ware's 
guardianship account ? — And although he 
had been presumptuous enough to insert it 
ly interlineation^ among other articles in 
the account, before it . was finally allowed 
and passed, instead of drawing off a new ac- 
count, would even this have been regarded 
as flagrant injustice, or high enormity ? — 
• ]Vow I maintain, Sir, that the Respondent 
had in this case a right to give professional 
advice : and a right to be paid for it ; and, 
until paid, his claim was a debt, due him 
from the ward's estate, which he might treat 
like any other debt. He might receive it, 



As before observed, the first question is, 
whether he c«uld rightfully give this advice. 
It was certainly a case in which it was prop- 
er for the guardian to take legal advice 
of some body. The occasion called for it, 
and we find the estate to have been essential- 
ly benefitted by it. It is among the clearest 
duties of those who act in situations of trust, 
to take legal advice^ whenever it is necessary. 
If they do not, and loss ensues, they them- 
selves, and not those whom they represent, 
must bear that loss. There can be no clear- 
er ground,on which to make executors,admin- 
istrators, and guardians personally liable for 
losses which happen to estates under their 
care, than negligence in not obtaining legal 
advice, when necessary and proper. If, in- 
stead of giving this fee to the Respondent, 
the guardian had given it to any other pro- { 
fessional man, would any body have thought 
it improper ? — I presume no one would. 
Then, what was there, in the Respondent's ' 
situation, which rendered it improper for 
him tq give the advice? It concerned no 
matter that could come before him — Itvas 
wholly independent of any proceeding 
arisen, or that could arise, in bis court. It 
interfered in no way with his judicial ^%, 
any more than it would have done to^ave 
given the same advice to the ward himself, 
before the guardianship. He bad then as 
good right to give this advice to the guardi- 
an, as he would have had to have given it to 
the ward. 

And, Sir, in the second place, I think it 
plain, that if he had a right to give the ad- 
vice, and to be paid for it, he had not only 
the right but was bound to allow it in" the 
guardian's account. This article is attempt- 
ed to be supported altogether by accumulat- 
ing circumstances, no one of which bears 
resemblance to any thing like a legal of- 
fence. Is the Respondent to be convicted 
for having given the advice ? " No," it is 
said, " not that alone, but he demanded a 
fee for it." Is he to be convicted then, for 
giving advice, and far demanding a fee for 
it, it not being denied thai it was a fit occa- 
sion for some body's advice ? — " No, not 
convicted for that alone, but he insisted on 
a fee, and was urgent, and pressing for it." 
If he had a right to the fee, might he not 
insist upon it, and be urgent for it, till he 
got it, without a violation of law ? »* But 
then he promised to allow it in the guardi- 
an's account, and obtained it by means of 
this promise, and did afterwards allow it," 
But if it ought to be paid, and the guardian 
paid it, ought it not to be allowed in his 
account, and could it be improper for | 
the Respondent to say he should so al- 
low it, and actually so to allow it ? " But 
^did he not allow it by interlineation T* 
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What sort of interlineation? The ac- 
count wa!» before him, unrecorded ; this 
came forward, as a new charge : and for 
convenience and to save labor, it was^in- 
serted among other charges, without a new 
draft ; and this is all the interlineation there 
is in the case. 

I now ask you. Sir — I put it to every 
member of this Court, upon his oatli and 
his conscience, to say an wlHch of these cir- 
cumstancea the guilt attaches, Jrhere is the 
crimed If this charge had been carried to 
the account without interlineation^ would 
the Respondent have been guiltless ? — If 
not, then the interlineation does not consti- 
tute his guilt. If the fee had been paid to 
some one else, and then allowed^ in the same' 
manner it was allowed^ would the Respon- 
dent have been guiltless ? If so, then the 
crime is not in the manner of allowing the 
charge- If the guardian had urged and 
pressed for the Respondent's advice, and in 
receiving it had paid for it willingly and 
cheerfully, and it had been properly allow- 
ed in the account, would the Respondent 
then have been guiltless ? If so^ then hts 
mere giving cutvice, and'taking fees for it, of 
aguardian, does not constitute his cr,ime. In 
this manner, Sir, this article may be analyzr 
ed|%iid it will be found that no one part of 
it contains the criminal matter — and if there 
be crime in no one. part, there can be no crime 
in the whole. It is not a case of right acts done 
with wrong motives, which sometimes may 
show misconduct, all taken together, al- 
though each circumstance may be of itself 
indifferent. Here is official corruption com« 
plained of. We ask, in what it consists. 
We demand to know the legal offence which 
lias been committed. A narrative is re- 
hearsed to us, and we are told that the re- 
sult of that must be conviction ; but on 
what legal grounds, or for what describnble 
legal reason, I am yet at a loss to under- 
stand. 

Tiie article mentions another circum- 
stance, which whether true or false, must ex- 
ceedingly prejudice the Respondent, and 
yet has no just bearing on the case. It is 
said tlie Respondem told Ware, that if he 
would pay this fee, the " overseers need 
know notliin^ about it.'* Now, Sir, what 
had the overseers to do with this? — no 
more than the town crier. Those parts of 
the account which coniisted of expenses in- 
curred in their neighborhood, were properly 
enough, though not necessarily, subjected to 
their examination. They had aiv interest in 
having the account right, and iheir appro- 
bation was a convenient voucher. Bm wliat 
had they to do, with the propriety of the 
guardian's taking lej^al advice, for the bene- 
fit of his ward ? Tlipy could not jud-^e of it, 
nor were they to approve or disapprove his 
charge for obtaining such advice. Why, 
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then, I ask. Sir, was this observation about 
the overseers introduced, not only as evi- 
dence, but into the body of the charge itself, 
as making a part of that charge ? What 
part of any known legal offence does that 
observation, or others like it, constitute? 
Nevertheless, Sir, this has had its effect, and 
in my opinion a most unjust effect. ^ 

I will now, Sir, beg leave to make a few 
remarks on the evidence adduced in sup- 
port of this article. Of those facts which I 
have thought alone material, there is no 
doubt, nor about them any dispute. It is 
true, that the Respondent gave the advice, 
and received the fee, and allowed it in the ac- 
count. If this be guilt, he is guilty. As to every 
thing else, in the articles — as to all those al- 
legations which go to degrade the Respon- 
dent, and in some measure affect his reputa- 
tation,a9 a man of honor and delicacy — they 
rest on Ware, and on Ware alone. Now, 
Sir, I only ask for the Respondent the com- 
mon advantages allowed to persons on trial 
for alleged offences. I only entreat for him 
fiom^this Court the observance of those 
rules which prevail on all other occasions, 
in respect to the construction to be given to ' 
evidence, and the allowances which partic- 
ular considerations render proper. 

It is f roved, that this witness has bad a 
recent misunderstanding with the Respon- 
dent, and that he comes forward, only aince 
that misunderstanding, to bring this matter 
into public notice. — Threats of vengeance, 
for another supposed injury, he has been 
proved to have uttered more than once. — 
This consideration alone, should lead the 
Court to receive his evidence with great 
caution, when he is not swearing to a sub- 
stantial fact, in which he might be contra- 
dicted, but to the ma/nncroi a transaction. 
Here is peculiar rooin for misrepresentation, 
and coloring, either from mistake' or design. 
What a public oflScer does, can be proved ; 
but the mere manner, in which he does it, 
every word he may say, every gesture he 
may make, cannot ordinarily be proved ; and 
when a witness conies forth who pretends to 
remember them, whether he speaks truth or 
falsehood, it is most difficult to contradict 
him. It is in such a case therefore that a 
prejudiced witness should be received with 
the utmost caution and distrust. 

There is, Sir, another circumstance of 
great weight. — This is a very stale com- 
plaint. It is now nearly six years, since this 
transaction took place. Why has it not 
been complained of before ?r-Therc is no 
new discovery. All that is known now, 
was known then. If Ware thought of it 
then, as he thinks of it now, why did he not 
complain then ? What has caused his hon- 
est indignation so long to slumber, and what 
should cause it to be roused only by a quar- 
rel with the Respondent ? 
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Let me SLskf Sir, what a graod jury would , 
sRy to a prosecutor, who, with the full I 
knowledge of all the facts, should have 
slept over a supposed injury for six years, 
ai)d should then come forward to prefer an 
i»ttfcctment ? — What would they say espe- 
cially if they found him apparently stimu- 
lated bf recent resentment, and prosecuting, 
for one supposed ancient injury, with the 
heat and passion excited by another suppos- 
ed recent injury ? Sir, they would justly 
look on his evidence with suspicion, and 
would undoubtedly throw out his bill. Jus- 
tice would demand it ; and in my humble 
opinion justice demands nothing less on the 
present occasion. 

But, Sir, there is one rule of a more pos- 
itive nature, which I think applicable to the 
case ; and that is, that a witness detected in 
one misrepresentation is to be credited in 
nothing. This rule is obviously founded in 
the plainest reason, and it \vonld be totally 
unsafe to disregard it. Now if there be any 
one part of Ware's testimony, more essen- 
tial than all the rest, as to its effect in giving 
a bad appearance to the Respondent's con- 
duct, it is that in which he testifies that the 
'Rcsporn\entlfolunteer€d, in the case, and of- 
fered his advice before it was asked. This 
is a most material part of the whole story ; 
it is iodi^ipensahle to the keeping of the pic- 
ture.njiteh the learned Managers have 
drawn,**— And yet. Sir, in this particular. 
Ware is distinctly and positively contradicted 
by Grout. Now, Sir, if we were in a court 
of law, a jury would be instructed, that if 
they believed Ware had wilfully deviated 
from the truth, in this respect, ^nothing 
wluch rested solely on his credit would be 
received as proved. We ask for the Respon- 
dent, in this, as in other cases, only the com- 
mon protection of the law. We require on- 
ly that those rules, which have governed oth- 
er trials, may govern his ; and according to 
these rules, I submit to the Court that it can- 
not and ought not to convict the Respondent, 
even if the facts sworn to would, if proved, 
warrant a conviction, upon the sole testimo- 
ny of this witness. Even if we were sure 
that there were^ no other direct departure 
from the truth, yet in the whole of his nar- 
rative, and the whole of his manner, we see 
I think indications of great animosity and 
prejudice. If the whole of this transaction 
were to be recited by a friendly, or a candicl 
witness, I do not believe it would strike any 
body as extraordinary. Any mode oF tell- 
ing this story which shall confine the narra- 
tive to the essential facts, will leave it, in 
my humble opinion, if not a strictly proper, 
yet by no means ait illegal or impeachable 
transaction. Let it be remembered that a 
great part of his story is such, as cannot be 
contradicted, though it be false, in as much 
as it relates to alleged conversations between 



him and the Respondent when DolMy else 
was present. Wherever the means naturally 
exist of contradicting or qualifying his testi- 
mony, there it is accomplished. Whatever 
circumstance can be found bearing on it, 
shows that it is in a greater or less degree in- 
correct. For example, Ware would repre- 
sent that it was an important part of this ar- 
rangement to keep the payment of the fee 
firom the knowledge of the overseers. This 
was the reason why the charge was to be 
inserted in the existing account, by interline- 
ation. Tet the evidence is, that a complete 
copy of this verf^Hnierlined account was 
carried home by ^re, where the overseers 
could see it, and would of course perceive 
exactly what had been done. This is utter- 
ly inconsistent with any purpose of secrecy 
or concealment. 

Making just and reasonable allowances, 
for the considerations which I have mention- 
ed, I ask, is any case proved, by the rules of 
law, against the Respondent ? And further, 
Sir, taking the facts only which are satisfac- 
torily established, and supposing the Res- 
pondent's conduct to have been wrong, ii.it 
clearly shown to have been intentionally 
wrong. If he ought not to have given the 
advice, is it any thing more than aii*€rrflfc/if 
judgment ? Can this Court have so flp 
charity for human nature, as to believe that 
a man of respectable standing could act 
corruptly for so paltry an object ? Even al- 
though they should judge his conduct im- 
proper, do they believe it to have originated 
in corrupt motives ? For my own part, Sir, 
notwithstanding all that prejudices and pre- 
possessions may have done, and all ihat the 
most extraordinary manner of presenting this 
charge may have done, I will not believe, 
till the annunciation of its judgment shall 
compel me, that this Court will ever convict 
the Respondent upon this article. 

I now beg leave to call the attention of 
the Court to one or two considerations of a 
general nature, and which appear to me to 
have an important bearing on the merits of 
this whole cause. — The fiFst is this, that from 
the day when the Respondent was appointed 
judge of probate down to the period at which 
these articles of impeachment close — from 
the year 1805 to 18£1 — there is not a singls 
case, with the exception of that alleged by 
Ware, in which it is even pretended that any 
secrecy was designed t)r attempted by the 
Respondent : there is not a single ease, in 
which ho is even accused of having wislied 
to Iteep any thing out of sight, or to con- 
ceal any fact in his administration, any 
charge which he had made, or any fee which 
he had taken. The evidence, on which 
you arc to judge him, is evidence furnished 
by himself; and instead of being obliged 
to seek for testimony in sources beyond the 
Respondent's control, it is his own avoveii 




action%iiIs public administration, and the 
ifBcords of his office, which the Managers of 
ihe prosecution alone have been able to pro- 
duce. And yet he is charged with having 
acted wilfuUy and corrupUy as if it were possi- 
ble timt a magistrate, in a high :Lpd responsible 
station, iffih the eyes of the community up- 
on him, shouUl for near twenty year;; pursue 
a course of corrupt and jprilful maladminis- 
tration, of which every act and every in- 
stance was formally and publicly put on rec- 
ord by himself, and laid open in tke face o& 
the community. Isihis agreeable to the 
laws of human naturef Why, Sir, if the 
Respondent has so \oi\g been pursuing a 
course of conscious, anfl wilful, and corrupt 
nial-administration, why do we discover none 
of the usual and natural traces of such a course 
— some attempt at concealment, *lome ef- 
fort at secresy ; and in ail the numberless 
cases, in which he nad opportunity and 
temptation, why is not even a suspicion 
thrown out, that he has attempted to draw a 
veil of privacy over liis alleged e:rto}fion5 ? — 
Is it in reason that you should be obliged to 
go to his own records for the proof of his 
pretended crimes ? And can you, with even 
the color of probability, appeal to a course 

"[.actions unsuspiciously performed in the 
of heaven, to support an accusation of 

ffences in their very nature private, con- 
cesiled, and hidden ? 

Another cdhside ration of a general nature 
to which I earnestly ask the attention of this 
Hon. Court, is this, that after all these ae- 
cusations, which have been brought togeth- 
er against the Respondent, in all these arti- 
cles of impeachment, and with all the indus- 
try and zeal, with which the matter of them 
has been furnished to tiie Hon. Managers, 
he is not accused nor was suspected of the 
crime, most likely to bring an unjust judge 
to the bar of this Court. Show me 
the unjust judgment he has rendered, the 
illegal order he has given, the corrupt de- 
cree he has uttered, the net of oppression 
he has committed. What, Sir, a magistrate, 
chargfed with a long and deliberate perse- 
rerance in wilful and corrupt administration, 
accused of extortion, thought capable of 
accepting the miserable bribe of a few cents 
or a few dollars, for illegal and unconstitu- 
tional acts — and that too in an office, pre- 
senting ev^ry 4ay tire most abundant oppor- 
tunities, and if the Respondent were of the 
character pretended, the most irresistible 
temptation to acts of lucrative injustice ; 
and yet, not one instance of a corrupt, ille- 
gal, or oppressive judgment I I do ask the 
permission of this Hon. Court and of every 
member of it to put this to his own con- 
science. I will ask him, if he can now 
name a moi-e able and upright magistrate, 
as shown in all his proceedings and judg- 
fiieiits, in all the offices of probate in the 
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Stat« ? One whose records are more reg- 
ularly and properly kept, whose administra- 
tion is more pronipt, correct, and legal, — 
whose competency to the duties is more com- 
plete, whoso discharge of them is more 
punctual? I put this earnestly, Sir, tj^M^® 
conscience of every member of U^s Bon. 
Court. I appeal more especially taypj hon*^ 
orable friend, (Mr, Fay) entrustMivith a 
share of the management of this prosecu- 
tion, and who has been for twenty years an 
inhab^ant of the qounty of Middlesex. I 
will appeal to him, Sir, and I will ask him, 
whether if he knew, that this night hi^ wife 
should be left husbandless and his children 
fatherless, there is a magistrate in th^ State, 
in whose protection he had rather they 
should be left, than in that of the Respon- 
dent ? Forgetting, for a moment that he is 
a prosecutor, and remembering only thai 
he is a citizen of the same county, a mem- 
ber of the same profession, with an ac- 
quaintance of twenty years stantling, I ask him 
if he will say that he believes there is a 
county in the State, in which the office of 
Judge of Probate has been better adminis- 
tered for twenty years, than it has been in 
the county of Middlesex by this Respondent. 
And yet, Sir, you arq asked to disgrace him. 
You are asked to fix on him the stigma of a 
corrupt and unjust judge, and condejDin him 
to wear it through life. ^jj ^-v- 

Mr. President, the case is clajlmft The 
fate of the Respondent is in your hands. It 
is for you now to say whether, from the law 
and the facts as they have appeared before 
you, jou will proceed to disgrace and dis- 
franchise him. If your duty calls on you 
to convict him, convict him, and let justice 
be djone ! but I adjure you let it be a clear 
undoubted case. Let it be so for his sake, 
for you are robbing him of that, for which 
with all your high powers, you can yield him 
no compensation ; let it be so for your own 
sakes, for the responsibility of this day's 
judgment is one, whicii you must carry with 
you through your life. For myself, I am 
wilhng here to relinquish the character of an 
advocate, and to express opinions by which 
I am willing to be bound, as a citizen of the 
community. And I say upon my honor and 
conscience, that I see not how, with the 
law and constitution for your guides, you 
can pronounce the Respondent guilty, I 
declare, that I have seen no case of wilAil 
and corrupt official misconduct, set forth ac- 
cording to the requisition of the constitution 
and proved according to the common rules of 
evidence. I see many thin^^s imprudent and 
ill judged; many things that I could wi>h 
had been olhcrwise| but corruption and 
Clime I do not see. Sir, the prejudices of 
the iU)y will soon be forgotten ; the passions, 
if any there be, ivhicli havp excited or fii- 
vored this prosecution, will subside ; but 
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the consequence of ihe judgment you are i 
about to render will outlive both them and) 
you. The Respondent is now brought, a 
single unprotected individual, to this tbrmi- 
dabie bar of judgment, to stand against the 
power and autiiority of the Slate. I know 
you can crush him, as he stands before you, 
and clpU^d as you are wjth the sovereignty 
of the State. You have the power " to 
change his counlenanoe, and to send him 
away." — Nor do I remind you that your 
judgment is to be rejudged by the communi- 
ty ; and as you have summoned him for 
trial to this high tribunal, you are soon to 
descend yourselves from these seats of jus- 
tice, and stand belorathe higher tribunal of 
llie world. I would not fail so much in res- 
pect to this Hon, Court, as to hint that it 
could pronounce a sentence, which the cora- 
niuniiy will reverse. No Sir, it is not the 
world's revision, which I would call on you 
to regard ; but thai of your own conscien- 
ces when years have gone'by, and you shall 
look back on the sentence you are about to 
render. If you send away the Respondent, 
condemned and sentenced, from your bar, 
you are yet to meet him in the world, on 
which you cast him out. — You will be ,caU- 
ed to behold him a disgpacc to his family, a 
sorrow and a sliamc to his children, a living 
fountain of grief and agony to himself. 

If yoi^sUalt then be able to behold him 
only as Iw unjust judge, whom vengeance 
has overtal^en, and justice has blasted, you 
will be able to look iij^on him, not without. 
j)ity, but yet wiibout remorse. Uut, if, on 
the other hand, you shall see whenever and 
wherever you n»ecl him, a victim of preju- 
dice or ©f passion, a^ sacrifice to a transient 
excitement ; if you sliall see in him, a man, 
for whose condemnation any provision of the 
constitution has been violated, or any prin- 
ciple of law broken down ; then will he be 
able — humUe and low as may be his condi- 
tion — then will he be able to turn the cur- 
rent pf compassion backward, and to look 
with pity on those who have been his judges. 
If you are about to visit this Respondent 
with a judgment which shall blast his 
house ; ifihe bosoms of the innocent and the 
amiable are to he made to bleed, under your 
infliction, I beseccli you to be able to 
slate clear arid strong grounds for your 
proceeding. Prejudice and excitement are 
transitory, and will pass away. Political ex- 
prdirncy, In matters of judicature, is a false 
and hollow principle, and will never satisfy 
the conscience of him who is fearful that 
1)0 may have iiiven a hasty judgment. I 
earnestly entreat you, for your own saUcs. to 
possess yourselves of itrfid reasons, foimded 
ill truth and jnnice, for the judgment yon 
pronounce, which you am cany with yon, 
nil yon go down i'.»to yotu* jiravcs ; reasons, 
«'!iich it will rc(iuire no argument to rcvivt, 



no sophistry, no excitement, no regard to 
popular favor, to render satisfactory to your 
consciences ; reasons which you can appeal 
to, in every crisis of your lives, and which 
shall be able to assure you, in your own 
great extremity, that you have not judged a 
fellow creature without mercy. jt 

Sir, I have done with the ease oi this in- 
dividual, and now leave him in y«ur hands. 
But I would yet once more appeal to you as 
public men ; as statesmen ; as men of en- 
lightened minds, capable of a large view of 
things, and of foreseeing the remote conse- 
quences of important transactions ; and, as 
such, I would most earnestly implore you to 
consider fully of tife judgment you may 
pronounce. You are about to give a con- 
struction to constitutional provisions, which 
may adhire to that instrument for ages, 
either for good or evil. I may perhaps 
overrate the importance of this occasien 
to the public welfare ; but I confess it does 
appear to me that if this body give its sanc- 
tion to some of the principles which have 
been advanced on this occasion, then there 
is a power in the State above the constitu- 
tion and the' law; a power essentially arbi- 
trary and concentrated, the exercise oC 
which may lie most dangerous. If impeach- 
ment be not under the rule of the constit# 
tion and the laws, then may we tremble, not 
only for those who may be impeached, but 
for all others. If the full benefit of every 
constitutional provision be not extended to 
the Respondent, his case becomes the case 
of aU the people of the Commonwealth. 
The constitution is their constitution. They 
have made it for their own protection, and 
for his among the rest. They are not ea- 
ger for his conviction. They are not thirsting 
for his blood. If he be condemned, with- 
out having his offences set forth, in the man- 
ner which they, by their constitution have 
prescribed ; and proved, in the manner 
which they, by their laws have ordained, 
then not only is he condemned unjustly, but 
the rights of the whole people disregarded. 
For the sake of the people themselves, lliere- 
fore, I would resist all attempts td convict by 
straining the laws, or getting over their pro- . 
hibitions. — I hold up before him the broad 
shield of the constitution ; if through that 
he be pierced and fall, he will be but one 
sufferer, in a common catastrophe 

Mr. Webster having ended at -9 minutes 
past 11, Mr. SHAW rose :— 

Mr. President, in common with the Hon. 
Managers with whom I am associated, I 
trust that I am sufficiently impressed with 
the magnitude and importance of the tran- 
saction in which we are now engaged. I 
am well aware of the dignity of, the high 
I tribunal before which I stand, of the duty 
of the constitutional accusers by whom fhi$: 
])rosecution is instituted, of the elevatel- 
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personal and official character of the accus- 
ed, of the nature of the offences imputed to 
him, and the deep and intense interest, 
which is felt by the community, in the re- 
sult of this trial. It is perhaps true, that 
these transactions may be recorded and re- 
membered, that the principles advanced, 
and the decisions made in the course of this 
trial, will continue to exert an influence on 
society, either salutary or pernicious, long 
after all those of us, who either as judges or 
as actors, have a share in these proceedings, 
shall be slumbering with our fathers. And 
yet I do not know that these considera- 
tions, seri9us and affecting as they certainly 
are, can afford any precise or useful prac- 
tical rule, either for the conduct or decision 
of this eause. - In questions of policy and 
expediency, there is a latitude of choice, 
and the same «nd may be pursued by differ- 
ent means. But in the administration of 
justice, in questions of judicial controversy, 
there can be but one right rule. Whether 
therefore the parlies are high or low, wheth- 
er the subject in controversy be of great or 
of little importance, the same principles of 
law, the same rules of evidence, the same 
regard to rigid and exact justice, must guide 
and govern the decision. " Thou shalt do 
no unrighteousness in judgment; thou shalt 
ndt respect the person of the poor, nor hon- 
or the person of the mighty, but in right- 
eousness shalt thou judge thy neighbor ;" — 
is an injunction delivered upon the highest 
authority and enforced by the most solemn 
of all sanctions. 

Nor am I aware that powerful and animat- 
ed appeals to your compassion or resent- 
ment,can have any considerable or lasting in- 
fluence ; they may indeed afford opportuni- 
ty for the display of genius and eloquence, 
excite a momentary feeling of sympathy 
and admiration, and awake and command 
attention. Beyond this, their influence 
would be pernicious and deplorable. If the 
charges brought a gainst the Respondent are 
satisutctorily proved, justice, that justice due 
to the violated rights of an injured commu- 
nity, that justice deserved by the breach of 
the most sacred obligations, demands a con- 
viction, from which no considerations of 
compassion can or ought to shield him. On 
the contrary, if these charges are not si]^ 
stantiated, or do not import criminality, 
no feelings of resentment,no prepossessions of 
guilt, however thoroughly impressed,can pre- 
vent his acquittal. The question therefore 
comes te precisely the same point, as in ev- 
ery other case of criminal accusation, (Kat 
of guilt or innocence. In discharging that 
part of the duty of this occasion, which has 
unexpectedly devolved on me, I am op- 
pressed with a feeling of anxiety, which it 
is impossible to express, and quite in vain to 
disguise. Tiie extent and variety of the 



legal and constitutional principles, which 
have been brought under discussion, die 
number of the charges contained in these 
articles, with the mass of evidence introduc- 
ed in relation to them, the rare combina- 
tion of talent, eloquence and legal informa- 
tion, which the Respondent has called to 
his aid in conducting his defence, all admon- 
ish me of the great weight of responsibility, 
which rests upon the Managers of this pros- 
ecution. 

Regarding this however, as a duty, a great 
public duty, from which I dare not shrink, 
relying* upon your indulgence and that of 
the Hon. Court, I shall proceed in the 
discharge of it, in the best manner in my 
power. 

This is a prosecution founded on a com- 
plaint made by the House of Representa- 
tives, and conducted in the most solemn 
form, known to the constitution — that of 
impeachment. It embraces the discussion 
of principles, in which the people of this 
Commonwealth have a deep interest. The 
pure, upright and unsuspected administra- 
tion of justice, in all its departments, af- 
fording at once security and satisfaction to 
every citizen, lies at the foundation of all 
those civil and social lights, which it was the 
main design of the constitution to preserve 
and perpetuate. With a view to so impor- 
tant and vital an interest, this prosecution 
has been brought forward, by the Hipuse of 
Representatives. But I trust Sir, it istearce- 
ly necessary in behalf of that House and 
the Managers, distinctly to disavow and dis- 
claim all feeling of r^i;entnient f all partial, 
sinister or vindictive motives, in the conduct 
of this prosecution. The oflice of accuser 
is certainly a painful and irksome one^ and 
to most of us happily a rare and unusual one. 
But a slight recurrence to ther. circumstan- 
ces attending this proceeding will show, that 
the course adopted by the House of Repre- 
sentatives was inevitable ; one which admit- 
ted of no alternative ; which was required 
by an iniperious sense of duty. At the.jut 
session of the Legislature, complaints came 
to that House, respecting the ofticial conduct 
of the Respondent, which were of a nature 
to demand an immediate and thorough in- 
vestigation. An inquiry was instituted by a 
committee furnished with authority to send 
for persons and papers. By this means, in- 
formation was communicated and facts were 
disclosed, which demanded the prompt and 
vigorous interposition of th^ constitutional 
powers of the House of Representatives for 
the purpose of bringing the Respondent to 
an open and impartial trial. This alon^, if 
innocent, could iMiable him to wipe away the 
foul stains attached to h3ktDf!icial reputation, 
and to reinstate himself in the confidence 
and good opinion of his fellow-citizeas* On 
the contrary, if guilty, this alone could tf- 
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ford an adequate means of punishing the 
Hagrant misconduct of the Respondent, 
stripping hitn of those delegated powers, 
which he had wantonly abused, and vindi- 
cating the purity and integrity of justice. 
The House of Representatives therefore 
could not for a moment hesitate as to their 
course of proceeding. The trouble and ex- 
pence of such a prosecution, though distinct- 
ly foreseen, could scarcely require a mo- 
ment's consideration ; they were but as tlie 
dust of the balance, in comparison with the 
great object in view. The time and man- 
ner in which this trial is had. the prospect 
of its speedy decision, are certainly subjects 
of congratulation. Scarcely two months 
have elapsed since these charges were pre- 
ferred ; and yet ample time has been al- 
lowed to the Respondent to prepare for his 
defence. It is to be hoped that this prece- 
dent will serve to redeem the process of im- 
peachment, frona the impu:ation of unwar- 
rantable and almost interminable delay, which 
has sometimes been attached to it, and dis- 
play it in the exercise of those salutary 
powers, for which it was designed. 

One of the learned counsel for the Res- 
pondent, has suggested that the Respondent 
has some reason to complain of circumstan- 
ces attending this prosecution, which in his 
view might serve to prejudice him in the 
opinion of his judges. It is stated that re- 
ports have been in extensive eirculatiun in 
the community injurious to his reputation, 
that circumstances of his case have even been 
alluded to in publications, and a single par- 
graph to that effect (torn a newspaper in the 
interior wa!» read. iKr none of these things 
certainly are the House of Representatives 
resp|)nsible. So cautious were they of 
giving premature publicity to these charges, 
before tlie,|tespoudent could have opportu- 
nity to knomr and to answer them, that they 
expressly declined printing the report and 
the articles of impeachment, even for the 
use of their own members and Managers. 
But whatever may be the origiit and extent 
dfsuch rumors and anonymous imputations, 
they can have no influence here. At a time 
when slanderous tongues, and pens, and 
presses are busy with the names of men, 
most eminent in society, for purity and irre- 
proachable integrity, the Respondent would 
indeed be above the lot of humanity if he 
could hope to pass unnoticed. But mere 
statements and suggestions, whatever may 
be their import, whether whispered in secret 
or circulated Ih public journals, can make 
no impression on the minds of men of firm- 
ness and discernment, of men who know 
and appreciate tde value of official reputa- 
tion, and above allrof merf who are bound 
by their oaths to decide according to evi- 
flence, 

• With regard to the principles upon which / 
jAii impeachmvnt is to be conducted, we I 
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shall not essentially differ with the learned 
counsel for the Respondent,in the views they 
have taken. These principles are to be de- 
rived partly from the common law of Eng- 
land, in which most of our legal principles 
and practices have their origin, and partly 
from the provisions of our own constitution. 
The article in the constitution under which 
this tribunal is organized, piovides that the 
Senate should be a court for the trial of all 
impeachments made by the House of Rep- 
resentatives against any officer, or officers of 
this Common weal th,for misconduct and mal- 
administration in their offices. 

Some difference of opinion may arise, at 
to the true construction and effect of these 
words, misconduct and TncU-adminiairatiou 
in office, as they stand in this clause of the 
constitution, proceeding partly from the am- 
biguity^and want of technical prec'ision in 
the words themselves, and partly from tbeir 
connection with the other words in the same 
paragraph. The latter clause provides, that 
the party so convicted (i.e. on impeach- 
ment,) shall be nevertheless liable to indict- 
ment, trial, judgment and conviction, accord- 
ing to the laws of the land. 

Perhaps the most reasonable constructioB 
of these provisions in the constitution taken 
together, is, that proceedings by impeach- 
ment and by indictment'arehad ctfto inluiN, 
designed and intended for distinct pur- 
poses ; the one to punish the oifiicer, and the 
other the citizen. It is obvious that a per- 
son in official station, is bound in common 
with all other citizens, to obey the laws of 
the land, and is answerable to the ordinary 
tribunals for any violation of them. But the 
constitution establishes a broad and marked 
distinction between official delinquency, and 
offences against social duty. Criminal acts 
therefore may be committed by an officer, of 
such a nature as to render him liable to in- 
dictment and punishment in the coiu'ts of 
justice, and at the same timo being in obvi- 
ous violation of his official duty, may rendei^ 
him liable to impeachment. Again, other 
acts may be supposed, which, as breaches of 
the laws, would render an officer liable to 
indictment and punishment, but which not ia 
any way affecting his official character and 
duty, would not render him liable to ini- 
paachment. The position is equally sound, 
mat acts may be committed by a public offi- 
cer, in direct violation of his official duty 
which would amount to misconduct and mal- 
administration in office within the intent of 
the constitution, and which would conse- 
qotntly render the officer liable to impeach- 
ment, and yet of such a nature that the ordi- 
nary tribunals would not take notice of and 
punish them, in their usual course of pro- 
ceedings, and according to the laws of the 
land, and for which therefore the offender 
would not be indictable. If this construc- 
tion be ixu9, at) act may be punishable both 
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by indictment and impeachment, or the o^e, 
or the other exclusively, according to its ni- 
ture and circumstances. 

By the constitution, which is a law of the 
highest nature, ef ery officer, is bound to take 
an oath, faithfully and impartially to perform 
.and discharge all the duties incumbent on 
bira as such officer, according Co the best of 
his abilities and understanding, agreeably to 
the rules and regulations of the constitution, 
and iUg laws of this Commonweahh. 

To perform these duties faithfully and 
impartially, he must understand them, and 
he must use due diligence to acquaint him- 
self with them. I should therefore hold 
that any gross and continued neglect of 
the ordinary means of information, as if an 
officer were to disregard those public statutes 
which are made from time to time, and, 
the knowledge of which would be necessary 
to the intelligent and proper discharge of the 
duties of his office,or if the judge of an inferior 
court should wilfully neglect to inform him- 
self of those adjudications of superior courts, 
w,hich as precedents ought to bind and gov- 
ern him ; or in any way should wilfully neg- 
lect the means of qualifying himself for the 
faithful and intelligent performance of his 
duties, such neglect would be misconduct 
punishable by impeachment. Perhaps, in 
this view, the commission of any heinous 
orime,though not immediately connected with 
the execution of his office, by utterly disquali- 
fying him and rendering him incapable of 
performing the duties of an office, requiring 
dignity, confidence, ability and integrity, 
might reasonably be construed to be misbe- 
haviour, and misconduct in office. I should 
certainly yield with great reluctance to the 
position of one of the learned counsel, that 
the commission of an infamous offenc* by a 
judge, as peijury or forgery, for instance, 
would not render him liable to impeachment. 
It would certainly be a great defect in the 
coiutitution, if a man could be brought to 
the bar one day, convicted of an infamous 
offence, and sent to the pillory, and the next, 
could assume the robes of office, and sit in 
judgment and denounce an ignominious 
puaishinent upon a fellow criminal, not 
more infamous than himself. It is howev- 
er useless to speculate further upon ques- 
tions, however interestins to the character 
of the Commonwealth ami the principles of 
its constitution, which do not arise immedi- 
ately in the case now under consideration. 

But sir, it has been urged upon you in the 
course of this trial, and reiterated again awl 
again, irUh as much confidence as if it wile 
a conceded poiiit, that the Managers here 
claim to oome before you, iiHh loose, gener- 
al and undefined charges against the Res- 
pondent, relying rather upon a general tem- 
per of dissatisfaction abroad, than upon any 
proof of criminality in his conduct, and 
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that after all, this^ prosecution is little more 
thatt an appeal to your discretion or your 
resentment, to remove the Respondent from 
office, because he has happened to become 
unpopular and obnoxious. Upon this as- 
sumption umch of the argument and elo- 
quence of the learned gentlemen on the 
other side, have been exhausted : and they 
have contended with a laudable, out in our 
view, rather a misplaced and unnecessary 
zeal, against the introduction of arbitrary 
and oppressive principles. Sir, I am at a 
loss to discover in what part of these pro- 
ceedings, the learned gentlemen have per- 
ceived any ground for imputing any such 
views to the Managers of this impeachment. 
It would surely be a paltry and inglorious 
triumph, one which the House of Repre- 
sentatives and the Managers would earnest- 
ly and sincerely deprecate, should they suc- 
ceed in attaining the object of the present 
prosecution, at the hazard of sanctioning 
principles, and establishing a precedent, 
which would impair the rights and jeop* 
ardize the liberties of themselves, their con- 
stituents and their posterity. It is true, that 
by another course of proceeding warranted 
by a different provision of the constitution, 
any 9fficer may be removed by the Execn 
utive, at the will and pleasure of a bare ma- 
jority of the Legislature ; a will, which the 
Executive in most cases would have little 
power and inclination to resist. The Leg- 
islature, without ehher allegation or proof, 
has but to pronounce the sic vdo, nc jvheo^ 
and the officer, is at once deprived of his 
place, and of all the nok, tlie powers and 
emoluments belonging to it. And yet per- 
haps, this provision, whether wise or not I 
will not now stop to consider, is hardly suffi- 
cient to jusli fy the extraordinary alarm 
which has been so eloquently enpressed for 
the liberty and securitjr of the people, or to 
affix upon the constitution the charge of 
containing features more odio|is and oppres- 
sive than thoie of Turkish despotism. The 
truth is, that ttjfo security of our rights de-r 
pends rather upon the general tenor and 
character than upon particular provisions of 
our constitution. The loye of freedom and 
of justice — so deeply engraven upon the 
hearts of the people, and interwoven in the 
whole texture of our social institutions — a 
thorough and intelligent acquaintance with 
their rights — and a firm determination to 
maintain, them — in short those moral and 
intelMctual qualities, without ;i^hicb, social 
liberty cannot exist, and over which despot- 
ism can obtain no controul— these stani|^the 
character and give security toTttie rijghts of 
the free people of this Commonwealth. So 
long as such a character Is maintained, no 
danger perhaps need be apprehended from 
the arbitrary course of proceeding, undnc 
tbe provision of the constitution, to ^MfA 






18S 



TRIAL OF JUDGE FRESCOTT. 



I have alluded. But Sir, we have never for a 
moment imagined, thtt the proceedings on 
this impeachment could be influenced or of- 
fected by that provision. The two modes 
ofproceoding are altogether distinct, and in 
my humble apprehension were designed to 
effect totally distinct objects. No Sir; had 
the House of Representatives expected to 
attain their object, by any means short of the 
allegation, proof and conviction of criminal 
misconduct, an address and not an impeach 
ment would have been the course of pro- 
ceeding adopted by them. We readily there- 
fore agree, that here is no question of expe- 
diency, of fitness or unfitness ; but one of 
judicial inquiry, -of guilt or innocence. We 
make no appeal to the will or discretion, but , 
address ourselves solely to the understanding, 
the judgment and the consciences of the 
Judges of this Honourable Court. We also 
cheerfully accede to the proposition that this 
is a court of justice, of criminal jurisdiction, 
possessing all ttie attributes and iiicidents of 
such a court. 

It was observed, rather casually, by wie 
of my learned colleagues in the opening,, 
that this court had no known and establish- 
ed rules of proceeding. How is the fact? 
In searching the ^rnalsof the Senate four 
cases only of impeachment appear to have 
happened, during the forty years which have 
elapsed, since the organization of this gov- 
ernment. It is therefore not singular, that 
with so few precedents, no rules of practice 
or forms of proceeding should be establislied 
or known. Ijegislation is the ordinary duty 
of this Senate.; but the powers of a judicial 



visions in the codes of other countrie!. 
Laws thus derived necessarily resulting from 
the nature and'constitution of society, are of 
the highest authority, and when discovered, 
are binding upon the judgment and the cod* 
sciences of judges, from the obligation of 
which they can no more escape, than the 
planets from the operation of those physical 
laws, by which they are governed and regu- 
lated. 

In regard to the form of articles of im- 
peachment little aid can be derived fron 
common law precedents. One general rufc 
however appears to be well |eAablishe4 
which is, that in articles of inipeachmeiK 
the same strictness and precision is notr^ 
quired, as in case of indictments. If tliii 
rule is founded in considerations of proprie- 
ty, under the common law of England, its 
fitness here is'still more obvious. There, tlie 
object of an impeachment is not merely to 
animadvert nn the (.flicial misconduct of the 
Respondent, but it embraces the whole ex* 
tent of the offence charged, with a view to 
the whole punishment due tosuch offence, and 
tlve judgment upon it,may either be capiialot 
any punishment short of death. It bai 
therefore all the object and effect of an in- 
dictment. Here the object is to inquire in- 
to, and decide upon the official miscojidiirt 
of the accused, and the only reasonable 
rule with regard to form, is that the articles 
shall set fortii all thoxe acts, which consfi- 
tute suoh official misconduct, with sufficient 
certainty and precision to enable the court 
and the accused to understand the nature and 
extent of the offence ^harced. 



: 



court being vested in it, though in practice [T The general principle of law, upon wbicli 

usually dormant^ must be called forth from ff we rely in support of this prosecution i^' 

time to time, as occasion requires their exer- ll that any wilful violation of ln>^, or any wi 

cise, in such form as the Senate itself may | ful and corrupt net of omission or coiumk 

sion, in execution, or junder color of that 01 
fice, the duties of which the Respondent has 
sworn to perform and discharge faithfully 
and impartially, according to the best of* 
his abilities and understanding, agreeably to 
the constitution and laws of this ComimiD- 
wealth,ls such an aet of misconduct and 
mal-administration in ofTice, as will rendet 
him liable to punishment by impeachment. 
Such oath of office, being prescribed by the 
supreme law, in addition to the religious ob- 
ligation upon the conscience of the 'officer, 



deem expodienL It is then true, vhat the 
forms oi proceeding in this court, and its 
rulesof practice, arc within its own breast," 
to be adopted ami promulgated at its own 
discretion. This is the whole extent of the 
observation, that this court ii controlled and 
governed by no known rules: But it has not 
"been, and it cannot be contended, that in its 
< decisions and adjudications, ihis court is not 
jpverncd by established laws. These may 
Se ehher positive and express, br they may 
*-dei)end upon reasoning and analogy. It 



would be idle to expect a rule an)>Kcable to I imposes a legal 4lliiigation, as binding and 
every case, in the text of the statute book, lexplicit asif the constitution had provided 



Xawi are founded on certain general prin 
ciples, and the relations of men in |pciety 
It is the province of this court, as of all oth- 
•'cr;}udiciail tribunals, to search out and apply 
thfse principles to the particular cases, in 
jucTgnfient hefore them ; and in doing this, 
in addition to general reasoning, they will 
arail themselves or all the aid to be cierived 
from books of established authority in the 
principles of the common law, the decisions f 
•f •minent judges, and (he analogous pro- ' ' 



in other words, that every officer, acting un 
der it should so perform and discharge ihedu- 
ties of Win office, under pain of impeach- 
ment. But what those duties are, must be 
a subject of inquiry in eaali particular case, 
and must be aaeertnincd by reference to ex- 
press laws relimog to such offiMs or to tht 
principles of the commqh law, and those gen- 
eral and obvious rules resnlting from ihena* 
ture, purposes and powers oi the office i* 
anesiioD. 
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1i The cSlce ofJudge of-Probaie, U a high ju- 
m dicial ^ifiice, one of great dignity, utility and 
Ji JiDponaiice, the pure, upright and faithfulte- 
■I •cuil.in uf wbicli iseswDiiui to th«>bestinter- 
b tsis 'i:ijcieiy. In theproijuiecouii,by faritie 
,) gfeal jr )>rupottinQ of nil decrees iite made ex 
a; parte, alfeclingllierigliisurihewiduwillieux- 
■ pn^ii, the ijilaiit, the idiot and lunatic ; of all 
those whom the laiv regards as ulletly help- 
, lass, and whose rights Ihereroie, it is the 
i^peculiar province of the court lo watcki 
I over and protect. A judge of probnio is 
to be regarded as Handing in one of ihe 
noit interesting relations lit society, eiei- 
cising a paternal as well as judicial jurisdic- 
tion, and one iharefote, in which corruption, 
oppreuion, and misconduct are deserving of 
tbe severest pun i shine III. With these gen- 
«ral views of the naixre and objects of Ihb 
prosecution, I propose la consider tin article 
more particularly, and apply the evidence 
which has been adduced in support of them. 
The first article charges that the Res- 
pondent, under color of holding a pro- 
bate court, but not at a probate court held ac- 
cording to law, transacted certain probate 
kusloess and corruptly demaneted and re- 
ceived therefor as fees of office, larger fees 
than by law allowed. 

The dauianding and receiving excessive 
fe«s, liy an officer, is [eclinkally called ex- 
tortion. Ibeg leave to differ in some res- 
pects from the learned counsel for the Res- 
pondent, ill their views of this subject. Too 
much stress appears (o he laid upon the mere 
etymology of the word, from whicli it is 
,.9upposeil that some restraint must be iiu- 
: posed upon the party paying, or some duress 
Of coercion practised, to induce the pay- 
: ineni, in order to constitute extortion. This 
notion is not warraii'ed by the authorities, 
all of which concur in this, that when mon- J 



this, that when money is offered and receiv* 



eda*^ gratuity without any demand o 
part of the olBcec, iliis is not extort ioi>.~>. 
And this is an answer to the case put of a 
clergyman, in marrying a couple. No fe» 
whatever is usually asked or demanded ; and 
whatever is oftered and received whether 
more or less than the legal fee is taken by 
vay of gratuity or present. But when on 
being asked, the officer Slates a sum as Itu 
fee, which is more than the law allows, al- 
ihuugh such sum is paid without nbjeciion 
or apparent reluctance, stich payment is not 
voluntary or gratuitous, within the meaninr 
of the law ; the miKtey is taken, is uk«d 
or demanded, ai>d received under color of 
office, which brings it directly within ih» 
definition of extortion. 

ir the supposed court of probate stated in 
mis article Here illegal and irregular, theit 
any fees taken, fur prs bate business, would be 
by color of office, and without authority of 
Ihiv. I understood it to be distinctly and es- 
jiresiily admitted, by the learned gentleoiau 
ivliu opened tliis defence, that if these spe-. 
cial courts were illegal, the taking of any 
tecs, would be unquestionably illegal. This 
iidnii^iun ie perhaps stated more strongly 
than intended ; but whether admitted or 
not, we take it to be a sound position. 

It is not my intention at this time to add 
(inicli to the observations, which I had tha 
lioiioi' of submitting some days since, upon 
ilie iijture and constitution of courts of pro- 
bute in this Coimnoawealth, for the purpose 
ofsliowingibal the special courts, held by tli* 
Respondent atliis office, in Orolun, without 
lite aid and presence of a Register, were ir- 
reguhir and illegal. The authorilies upon 
this point are fully before the Court, and I 
shall not recapitulate ihem. Whether a 
court of probate, is, or is not, k eout of rec- 
ord, according tc 



it is extortion. It is not requisite that the 
party paying should resist,ov even object to 
the paymeut. He may or may not know 
that Ihe demand is extorsive. He may 
yield threugh ignorance, or he may prefer 
acquiescing in an illegal and unjust de- 
niaiid, to the traublo uitU t'uJi of an alterca- 
tion with an officer, whose good will it is hi* 
interest to conciliate. Bui the officer, is 
bound at' his peril to lake notice what bis 
fees arc, and to ask and receive no moteihan 
the law will warrant^ It is however urged 
thiit when money is paid voluntarily to an 
nlficer, to sliinitlaU him to the mote pruitipt 
discharge.of his duty, the rMQiviiig it is not [ 
flxtonianw This pruposiiiM however -'" ' 
funiided,ecn never apply tothe case 
judicial officer. Justice when due. 
neither he sold nor delayed. But ih< 
lint;ti<in in ease «f » wiiiistprial offii 



land, and the>wsof this State, that all le- 
gal and judldal proceedings therein, are to 
be authenticated and recorded by a Regis- 
ter. 1 olted the other day, from Dr. Gib- 
son, the canon of 1G03, to whioh [ again uk 
the attention of the Court, together nBh 
the c'lininentury thereon, which is precisefj 
in point. Our own statute law, providing 
thill the Rcgtsterof probate sliall be under 
bniiil,aiid under oath, and further providing 
|>>.>I the judge may appoint a Registej' 
lor thk lime being, when the regular 3^gis- 
<<fi is tiecess.-iriiy detained by sicktiee^.or 
nihet ciiuse, certainly implies tbat a ngltter 
14 iiHCPssary m the regular orgatdiadoii of 
the c.-Hirl. The propriety and fitness, it not 
ilie ubiiiluie necessity of spch a regulation, 
is nlivious. The disposition of lar^taates, 
and other very impnrliint rights depend iip- 
.111 ilie ilucieviiiinl [jimec^ings of the pra. 
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bate court, and ail parties interested in them 
have a right to rely upon the records of that 
court, for authentic information respecting 
them. But unless these proceedings are 
duly recorded, at the time when they take 
place, such information cannot be obtained, 
and the utmost confusion may ensue. I 
will not trouble the court with many cases, 
when this would happen ; two or three are 
sufficient, to illustrate my view. Whilst the 
judge is granting a letter of administration 
at Qroton, a will may be regularly filed in 
the probate office according to law ; by 
which means an administrator, without 
right or proper authority, might possess 
himself of the whole estate of a deceased 
person, to the great injury of the persons 
lawfully entitled to it. Again the judge at 
a special court, might grant letters of guar- 
dianship over a person non compos, or spend* 
thrift, whereby his power of making con* 
tracts would be suspended, and yet this fact 
which ought to be matter of record, being 
known only to the judge, and the evidence of 
it retained in his custody, a person having 
inquired at the probate office, and even ob- 
tained the certificate of the register that no 
such guardianship had been granted^ might 
enter into contracts with the person thus in- 
capacitated from eontracting, which would 
be ruinous. But it cannot be necessary to 
multiply instances ; it is sufficient if the 
law has provided by positive regulation or 
necessary implication, that the official acts 
and doings of a judge of probate, shall be 
regularly authenticated and recorded by the 
register of probate, for whose appointment, 
attendance and compensation the law has 
fully provided. 

It is therefore obviously the duty of the 
judge, if pursuant to the authority given 
him, he proposes to hold a court, at any 
other time and place than those provided by 
law, or to which the court stands regularly 
adjourned, to give notice to the register, that 
he may attend. The judge is bound to take 
notice of the duties of the register, and of 
the laws and regulations respecting them ; 
and if he conducts his courts in such a man- 
ner as to prevent the register, from the regu- 
lar and proper discharge of the duties of 
his office, such proceedings are irregular. 
The Court will recollett the case of Judge 
Addison, of Pennsylvania, who was tried 
and convicted on impeachment when the 
charge was, a supposed usurpation of power, 
. in preventing his colleague by an exertion 
uf authority, from exercising the right which 
he was supposed to possess. 

It .has however been objected that the ar- 
ticle, docs not allege that the register was 
not present. Like most of the objections 
to the form of these articles, thiy we appre- 
hend has little weight. The article alleges, 
that the Respondent, professing to exercise 



the functions of his office, buinot at « probats 
court held according to law, did certain 
acts, and under color thereof took certain 
fees. In answer to this allegation the Res- 
pondent has endeavored to tbow that this 
was a legal and regular probate court, and 
has argued strenuously in support of that 
proposition^ To rebut this argument, ve 
show and rely upon the fact, thatattfaii 
supposed court, the register was not present, 
that he was not summoned or notified of the 
holding such court, that no special registei 
was appointed, nor does it appear that a case 
existed authorizing the judge to appoint 
one. Unless a probate judge ean be ooe- 
sidered as always holding his courts at all 
times and places, the article alleges eqoogli 
to show i^n'ma /acte, that this proceeding 
did not take place at a probate court. Tim 
the burthen is upon the Respondent, to show 
the regularity of these proceedings, and ta 
prove that such court was regularly orgao- 
ized and legally held. Unless this is satis^ 
factorily estabjished, we maintain that tb^ 
taking of any fee under color of these pn)- 
eeedings was illegal and extorsive 

Before proceeding to the further considera^ 
tien of this article, respecting the amount o( 
fees taken, it seems proper shortly to advert to 
an argument, wMch if well founded would pat 
an end not only to this, but to all the otbet 
articles, founded upon the allegation of tak- 
ing illegal fees, and indeed would deprive 
this Court of its jurisdiction in all cases of 
extortion by judicial officers. The position 
is, thai the taking of fees, is an act done hf 
the Respondent in his individual and not 
judicial capacity; and therefore if excessive 
an.d illegal, although an act of extortkm 
which might be punishable by indictment, 
yet is not o^cial misconduct punishable by 
impeachment. It is stated that this propo- 
sition is founded upon reasoning so abstruse 
and technical that it is difficult to compre- 
hend and illustrate it. It rather however 
appears to be so extraordinary and untenable, 
that it is difficult to find argument to sup- 
port it. 

This position is founded upon an authority 
(Rexv^.liOggen) which Icited,ihe other day ; 
but it will be found on examination, that the 
authority does not by any means support the 
proposition, which it is relied on to establish. 
The defendant in that case,Dr.LiOggen^was 
indicted for extortion, in taking a fee for the 
probate of a will which had been before proved 
in the prerogative court, such second pro- 
bate being held to be unnecessary and use- 
less. One ground of defenee was, that be 
was acting in a judicial capacity, and if he 
made a mistake imd decided wrong, still it 
was an error of judgment, for which he 
could not be responsible. The objection 
was overruled, on the ground that the taking 
tlie fee, which was the gist of the charga 
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^l was a ministerial and not a judicial act, and 
^' if lie cook a fee when none was due, he was 
^- responsible. This authority warrants the 
*^ distinction between the judicial and minis- 
' ^ terial act. But this distinction will not aid 
^ the Respondent. His learned counsel seek 
^' to establish the distinction, between his indi^ 
■> vidual and official capacity, and unless the 
^^ suthority establishes this distinction, it can- 
'^l not avail him. But so far from this, it direct- 
^ )y establishes the contrary, by holding that 
^^ uie taking of the fee in the case cited was 
^ a ministerial act of the officer. But the 
'^ ministerial as well as the judicial acts of an 
^ officer, are equally official acts ; and a judge 
^ therefore whether he acts corruptly in the 
> one character, or oppressively in the other, 
is guilty of misconduct in office, for which 
he is answerable in this Court upon articles 
af impeachments 

Supposing however that the same busi- 
ness had been done at a regular probate 
court, then we contend that the amount of 
fees demanded and received by the Respond- 
dent, was greater than allowed by law ; tak- 
en and received under color of office, and 
fherefore extorsiv . 

When the law has annexed a fee to a 
particular service, the officer is undoubtedly 
bound by it. And it is immaterial whether 
the statute contains negative words or not. 
It imposes a penalty. on taking higher fees, 
than those prescribed, which is' equivalent to 
any prohibitory words, which could have 
been used. Some c( mputations have been 
made, for the purpose of showing what 
would have been the legal fees,for the sfk- 
▼ices stated in this article. But one ground 
of complaint is, that the fee bill has been 
habitually disregarded, in estimating these. 
The register states that he has been four 
years in office, and that he does not know, 
how rhe usual aggregate of fees is made up, 
and if he were called on for a bill of the 
items, he could not give it. It has been 
urged, that this article is defective and in- 
sufficient, because it does not state what 
would have been the Respondent's legal 
fees, thereby shewing the excess taken.— 
' The impossibility of doing this, has arisen 
from the loose and improper mode, in which 
the Respondent himself has conducted this 
business, more parucolarly at the special 
courts, to which these charges relate. At 
these eourtSv the judge has claimed and re- 
ceived, not only bis own fees but the Regis- 
ter's, the latter of which are in some degree 
uncertain, being not only for services done 
at the time, but to be don6 afterwards, and 
for some of them, as for recording and cop- 
ying, th4 compensation h'pro rata. But if 
the Courtis regularly constituted wtthout a 
register, why charge any fees for register ? 
or why charge the full fees as if he were 
present f I am told from the othpr side^be- 



isr* 

cause, he has as much to record. True 
but recording is not the only service, requir- 
ed of him, and for which fees are claimed 
and paid ; bui he has services tp perform in 
court, in drawing up papers. And the full 
fees are claimed for the register though he 
!s not present, and does not perform the ser- 
vices. It is this practice of demanding and 
taking fees, in the gross, without distinguisb- 
ing^the particular services, for which they 
were taken, and without distinguishing those 
of the judge and register, which renders it 
impossible in any given case, to state pre- 
cisely what should have been the legal fees. 
Showing it to be clearly excessive as suffi- 
cient. Another principle, upon which we 
rely is, that when the law requires the per- 
formance of a service, to which a fee is an- 
nexed, all auxiliary acts, necessarily inci- 
dental to the performance of the- principal 
service, are.included,for which no addition- 
al fee can be lawfully taken. Any other 
construction wou4d lead to intolerable ex-^ 
tortion, against which it would be impossi- 
ble even for the legislature to provide any 
security ; because scarcely any act of offi- 
cial duty, is so simple, that some incidental 
service might not be lf£(}»y»red. f-^ ^^/^^.J, 
an offfber might claim fees. 

That when new and distinct services are 
required of an officer, deriving his compen- 
sation wholly from fees, and to which servi- 
ces no fee is annexed, such officer may 
lawfully claim and receive a reasonable fee^ 
is a proposition against which I am not dis* 
posed to contend. And a remark, which I 
made on a former occasion I apprehend has 
been somewhat over-stated. I observed 
that a case might be supposed, wher* the 
Legislature might impose new duties, on an 
officer, without intending to allow addition- 
al fees, on the ground that the aggregate of 
fees would be considered as an adeiquate 
compensation for the aggregate of services. 
And I illustrated this remark, by alluding 
to the habitntl practice of imposing new dp- 
ties on officers paid by salary, without ii^* 
creasing such salary. I agree however that 
such would not be the construction, nnless it 
should appear to be the intent of the L^is- 
lature. 

Butahhough the law may require such 
services, and annex no fee, it would be a 
loose and dangerous doctrine, to hold that 
such officer, might charge ad libUwn, more 
especially when fees for such services, are 
mixed with the legal fees, and the whole 
taxed at one sum without distinction. The 
officer must demand a reasonable fM only 
at his peril ; and in determining whether 
reasonable or not, a reference to (Sea- allow- 
ed for services most nearly analogous, Would 
afford a safe and useful rule. 

It is stated by the register, that the asaai 
fees for Jud{;eand Register, on wl|#tisj^T 
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led a set of administration papers, to wit, 
petition, decree^ lettter, warrant of apprais- 
ment and blank notices is 53,60. It is sta- 
ted by the witness Mi^ Tarbell, that in the 
present case, he paid Ibff^the same services, 
55,5d. It was very priiperly conceded, tliat 
the smallness of the sum, if talcen wilfully 
and corruptly, is rather an aggravation than 
an excuse for the offence. It is by small 
and almost imperceptible eneroachments, by 
demands, too insignificant, in the first in- 
stance, to be an object of remark or opposi- 
tion, that great abuses creep into public offi- 
ces. As to what are reasonable fees, we 
think the Respondent's own practice for a 
course of years, is at least good evidence of 
his own construction of the law ; and there- 
fore when it is proved that he has exceeded 
in his demand, the sum usually taken by 
himself, it is conclusive evidence of extor- 
tion, unless he can s1k)w some good and sat- 
isfactory reason for the difference. We 
complain, that allowing for the sake of ar- 
gument, that he has a right to consjrae the 
law, in determining what is a reasonable 
fee, yet that he has violated the law thus 
prescribed to himself. When we find die 
Kespondent, uniformly charging a certain 
sum for certain services, in open, pubMo pro- 
bate court, f(y a course of ye^rs, and for the 
same services done more privately at kis own 
of!ice,uniformly charging more,thougb appar* 
ent>y according to no settled rule, it raises a 
suspicion of corrupt and oppressive conduct, 
which it is incumbent on him ib remove. Let 
us then proceed to examine the reasons as- 
signed for this difference. The fnst is, that 
the latter is attended with additional expence, 
because duplicates of papers must be made 
to enable the register to make up bis record. 
ttbis appears pluusihie, but is itoi supported 
in fact. It is manifest that no copy need be 
kept, ^except of those paper?, which issue 
from tlie office. The originals of nil others, 
are retained by the Judge. In the case sup- 
posed, one paper only emanates from the of- 
fice, namely the letter of administration. 
For grantmg the original of that paper, the 
law allows £0 cents ; a copy therei'ure could 
not reasonably be charged at $\,9i , I am 
told that the warrant of appraisement issues 
from the office ; it is true it does so, but it is 
testified by the register, th-it that dooiuncnt 
is never recorded, till it is returned with the 
inventory, and therefore ilint it need not be, 
and in fact in these cases, is not copied or 
taken in duplicate. 

Anoil^er excuse is, that the holding of a 
special ^ourt is a new call on his time and 
attentjo^i, or mother words, that it is mure 
troublesome and iuboriun^ to perform the 
same Official duties at his office, than in or- 
dirmry probaift court. I deny the truth of 
this position in point df fact. The witness 
sTMes that he was nccusuMiied to write a line 
to'tlw Rej^pondcnJ, or call on him to know 



when it would be conrenient for him to at- 
tend. This course, enabled him to appro- 
priate his leisure time, to the duties of his 
office, and to dispatch them witli more ease 
and facility, than when pressed with the gen- 
eral mass of probate business. But if true 
in point of fact, this would form no excu)^^ 
The law is uniform with regard to the fees, 
whether the services be performed at one 
time and place or another ; and the jodgt 
can no more make this an excuse for ex- 
ceeding the lawful fees than that of travel- 
ling to a romote part of the county. The 
law annexes the fee to the service done iu 
probate court ; if therefore the court was ai 
contended, a regular probate court, the law 
with all its allowances and prohibitions, at- 
taches to tlio services dpne there, and be- 
comes binding and obligatory on the Rei- 
|)(mdent. If this excuse should be deemed 
unavailing, the Respondent is then driven to 
the broad, but as I apprehend dangerous and 
untenable ground, that the law having in- 
vested him with the discretionary power of 
holding special courts, at such times and 
places, as the acoommodation of the com- 
munity or the interest of individuals may 
require, he may lawfully take money to in- 
duce him to exercise this discretion, in any 
particular case. In other words, that the 
high judicial discretion vested in bim by 
law, for purposes of public convenience, may 
be made subservient to his own private 
emolument. It is maintained that if a court 
is held for tin) accommodation of an indi- 
vidual suitor, the judge may lawfully take a- 
ny sum for such accommodation, which he 
may think reasonable. Where ii» this doc- 
trine to stop, and to what corruption and 
abuses, would it not lead ! A judge posses- 
ses large discretionary powers, in other ca- 
ses, to which, if correct, the same reasoning 
would apply, lie may adjourn, at suck 
time as he thinks expedient. Supponng on 
the first day after opening his regular court, 
in a remote part of the county uhen there 
is A press of business, he should think fit to 
adjourn, on the ground that his private busi- 
ness required his attention. Might ha 
lawfully receive a large sum of money of the 
sui^rs, to induce him to exercise his discre- 
tionary power and continue his court ? In 
short, if business at the special courts, is to 
be paid for liberally, and upon a scale of 
what the judge might think reasonable for 
extra time and attention, and business at 
regular courts of probate is paid for accord- 
ing to the humbler standard of the fee-bil]» 
would it not soon be in the power of the 
judge to render the transacteil' business in 
the latter courts, so irksome and vexatious, 
as to induce all suitors to resort to the spec- 
ial court without regard to the enhanced ex- 
pence? Jfa Judge of Probate, may sell hit 
discretion, and turn his judicial |)ower to 
profit, why may not the s«ime thing be doot 
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by the judges of common law courts ? It isi 
no answer to say that they are paid by sala- 
ries, and not by fees. They are bound to do 
their duty, and they have an equal right to 
9ay, that they will do no more without com • 
pensation* They too have large discretion- 
ary powers, and by adjournment may hold 
jMRsions at such times and places, as the pub- 
iSc good requires. Suppose an individual 
suitor, having an important cause, depend- 
ing upon the decision of a question of law 
before the Judges of the Supreme Court, 
should pay them a fee to induce them to 
hold an extraordinary session for his accom- 
modation. It would be no apology to say 
that such individual could well afford to pay 
tlie extra sum. that in fact it would be for his 
advantage to pay it, rather than wait the de- 
lay of the ordinaiy course of business. Such 
a transaction it is quite manifest, would fix a 
stigma upon the reputation of the court, 
which years of the purest administration of, 
justice, and the most assiduous discharge of! 
official duty, could not obliterate. The true j 
principle is, that when discretionary author- 
ity is vested by law, in a high judicial of- 
fice, he is bound to exercise it singly with a 
regard to 5is sense of public duty. In |he 
case of holding a court for instance, if a case 
happen in which he thiuks it his duty, pur- 
suant to the power given him by law, to Jiold 
such 6ourt, he is bound to hold it, and to re- 
ceive such compensation as ihelawprovides, 
and no more ; if he dues not think it a duty 
iiicumbent upon him to hold such court, { 
without regard to profit, it would be an a- ! 
buse of his power to hold it at all. I have ' 
dwelt the longer on these alleged excuses, i 
for taking excessive fees at speainl courts, ' 
beyond those usually and uniformly taken 
at ordinary courts, because they apply to' 
the whole class of laws, stated in these arti-i 
cles. I hold therefore that if there had been 
a distinct agreement and understanding, be- 
twreen the judge and suitor, that an addi- 
tional compensHtion should be allowed (or j 
transacting business, at a special court, such 
agreement would have been unlawful and I 
corrupt, and on the part of the judge an act 
of gross official misconduct. But in the case 
stated in this first article, it is proved that no 
siich agreement or understanding existed. 
Mr. Tarbell on examination stated that he 
was not aware that he was to pay any thing 
niore than the usual, regular and legal fqes. 
Ha paid the sum of |[5,58, being the sum 
claimed by the Respondent, as and for pro- 
bate fees. Whatever ground the Respond- 
ent may now claim to have had, for charging 
extra services, he made no such claim at )he 
•^irne, he demanded and received the whole 
sum stated, as official dues, being more than 
the sum allowed by law, or by his own con- 
struction of tbo law ; this^ evidence 
therefore fully establishes the offence charg- 
9i, Fer the sake of pregiftion, I liave con- 



fined my remarks principally to. the case of 
the first charge of |[5,58. It will however 
be recollected, that \he witness paid in the 
whole, the sum of thirty -two dollars and 
seven cents ; that l^was stated by the Reg- 
ister that the usual ms for the like services, 
wouy be 5^4.67, making an excess of jil7,40. 
These are all the remarks I have to make 
in relation to the first article, except a sin- 
gle observation upon the subject of a receipt. 
The witness states 4iat he could not recour 
cile tl>esum paid, with the fee-table^ that he 
asked the judge for a receipt, which he de- 
clined giving nim, saying he did not care to 
give one, or it tvas not usual. He state!! 
that he does not know that he used the word, 
" items," or " particulars," but he wanted a 
receipt to show what sum he had paid, and 
what he had paid it for. He had a right to 
demand a bill of particulars, he did ask for 
a bill, and it is a rcason^ible conclusion that 
he asked for such a bill as tbe law entitleil 
liimto receive. If the Respojulent declined 
or evaded giving it, we leave it to this Court 
to say, whether such denial proceeded irom 
a consciousness that he luid taken higher 
fees, tlwrn the law allows, and that such hill 
would not bear examination. 

Mr. S. proceeded to state the charge in 
the second article and recapitulate and ap- 
ply the evidence, with a view of showing 
that, the sum of J[29,10| or 533,10 was de- 
manded and paid, as probate fees ; that the 
usual charge for like services tvas jll9,80 ; 
that it was not necessary to retain copies 'of 
any papes, except the three letters of guar- 
dianship ; thnt 20 cents each only could be 
charged for them if originals ; that it tvoutd 
be unreasonable to charce more for copies 
making in thu whole $20,40; that the at- 
tempt to exQUBO the exoess as a sum taken 
for counsel was probably an nftcr-thought 
resorted to, for tmr purpose of this defence ; 
that supposing bim to have a rightro chargA 
for counsel, sitting as ft judge, his claim 
tvould be on the totvn of Pepperell at whos* 
iuftance itwas given, and not on the pau- 
pers ; that in point of fact, no claim was 
made for compensation as counsel ; that the 
whole sum was demanded and* received, a« 
and for probate fees, and tvas therefore tak- 
en corruptly and exiorsively. 

At 20 minutes pait 1 o'clock the Court 
tvas adjourned to half past 3 iu the after* 
noon. 

APTERrtOON. 

After the usual messages between the two 
Houses tvere delivered, the Court tvas oiyen- 
ed, and Mr. SImw lestuned his argument 
by endeavouring t«» >!iovv that the third arti- 
cle was similar in cljaracter, except that tho 
excess of fees tvken ttas sonictvhnt larger 
than in the other cases. The ttholo nmotuu 
received was $14,70,' for services, ul.kli :«c.- 
cording to the u*!::«l, njoilp of clmjir;; tvould 
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amount to 553,55, making an excess of 

|I11,S5. 

Mr. S. proceeded to make similar remarks 
upon the 4th and 5th articles, observing 
generally, that though there appeared in all 
these cases an excess of fees taken,be70Dd the 
accustomed charges, yet there appeared to 
be no uniform mode of charging. These 
witnesses having severally been asked, 
whether they made any complaint of op- 
pression, Mr. S. remarked that executors, 
administrators and guardians are not the 
persons principally injured, that they act 
merely in trust for others, whose complaints 
Vannot be heard ; that in general they are 
not supposed to know whether the fees 
claimed by a judge are right or wrong ; 
that so long as they are assured of having 
such charges, allowed in their accounts, it is 
not to be presumed that they would com- 
plain ; that their acquiescence therefore af- 
fords no proof of the correctness of such 
charges. Mr. S. then proceeded as follows. 
I beg leavc^ Mr. President, for purposes of 
convenience, now to consider the 7th arti- 
cle, embracing a class of cases, which in 
my humble view demands the deliberate at- 
tention of this Court. The article alleges 
that the Respondent, sitting and acting ns 
judge, acted as the attorney and counsel of 
Samuel Whiting, a guardian accounting be- 
fore him, and for his services as such attor- 
ney, unlawfully and corruptly demanded 
and received the sum of fifteen dollars, and 
oa judge, allowed the same in said Whiting's 
gaardianship account. 

The Respondent in his answer has en- 
deavored to jusdfy this proceeding on the 
ground that until the passing of the Jate law, 
a judge of probate had aD tmliniited right to 
act as counsel and attommu for execu- 
tors, administrators and giiardiamy appointed 
by and responsible to hinmlfi DOC merely in 
other courts, but in matters pending before 
him as judg«, unless in cases where adverse 
parties were in actual litigation — in judicial 
controversy before him. From the corract- 
ness of this position I must beg leave to dis- 
sent. I have already remarked upon the 
supposed dietinction between the conten- 
tious and the amicable jurisdiction of the 
probate court, and have endeavored to show 
that this distinction in the jurisdiction of the 
ecclesiastical courts of Great Britain, is not 
applicable to the courts of probate, in this 
Commonwealth. In nearly every case 
pending before a judge of probate, although 
* there may not be adverse parties present, 
there are adverse interests existing. Every 
allowance to a guardian or other person 
rendering an account, is a diminution of the 
fund, holden by such person as trustee. It is 
peculiarly the province and duty of the judge, 
to protect the interest of the minors, heirs, 
creditors, and other persons interested in 



those funds* All of them though in most 
cases, from their helpless and imbecile con- 
dition, they are unable to appear and assert 
their rights, have interests adverse to those 
of the guardian or other trustee, upon 
which interests the court is to adjudge. You 
have been called upon to consider the rela- 
tive situation ot the parties in saA 
case. When a guardian, for instance, is ap- 
pointed, he is to give bond to the judge (oi 
the faithful discharge of his duties, and tlw 
judge is legally authorized and required to 
call him to an account, for ail bis expendi- 
tures and other official acts. If he pavs 
money of his ward for legal advice, he do« 
it at the peril of being able to satisfy the 
judge, that such expenditure was proper and 
justifiable. It is not by bare possibility only 
that such official acts are to come before the 
judge ; if he continue to hold his office, thej 
must necessarily come before him, for his ju- 
dicial consideration. He will then be called up- 
on, in the absence of parties adversely inieresl- 
ed,whom the law regards as incapable of asser- 
ting their own rights, impartially to adjudicate 
upon the fitness of proceedings, which he, in 
another capacity, has himself advised and 
dincted, for the doing which he has been 
retained and paid, and is moreover to de- 
cide upon the reasonableness of his own 
compensation. Resides, it is to be copider- 
ed that the judge has an unlimited power of 
making allowances to the guardian, for bis 
own services. If then the guardian may 
retain and pay the judge without limitation, 
and the judge may lawfully make allowan- 
ces ad libitum to the guardian, and the whole 
may be charged upon the funds of the in- 
fant or lunatic ward, and the account is to 
be settled and closed by the judge and guar- 
dian alone, does it not present a teroptatk>n 
10 collusion, to which no man of honourable 
feelings would expose himself, and which 
cannot be warranted by law ? No sir, a man 
who permits' himself to be retained br 
another, is thereby disqualified from acting 
judicially upon his conduct. He is deprived 
of that perfect independence, that equilibri- 
um of mind and feeling, which are essen- 
tial to the pure, upright and impartial ad- 
ministration of justice. If the Kespondent 
by being retained and taking fees as counsel, 
in this and the like cases charged, has wilful- 
ly and repeatedly, and I may say almost 
habitually violated the duties of his office, 
which he is sworn to discharge faithfully and 
impartially, he is as manifestly guilty of 
misconduct and maladministration in of- 
fice, as if he had violated the most positive 
enactments of the statute law. 

With regard to the accusation contained 
in the sixth article of this impeachment, it 
does unquestionably charge the Respondent 
with an ofience of a roost grave and serious 
character. And if we have in any degrat 
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duly appreciated the nature of this charge, 
and the weight of evidence brought in sup- 
port of it,' we believe it to be most substan- 
tially proved. There may perhaps be a mis- 
take in date as to the first retainer. -But 
the substance of the ciiarge is, that being 
judge of probate, he was retained, in fact 
acted as counsel and attorney, drew a petition 
and instituted proceedings before himself, in 
a matter in judicial controversy, of great in- 
terest and importance to the partie!^, render- 
ed an interlocutory decree upon these pro- 
ceedings in his judicial capacity, and assign- 
ed a day for entering a final judgment, for 
which services, after these proceedings were 
finished, he received a fee of fifty dollars. 
The answer to this grave charge is, that al- 
though these proceedii^s were in the form 
of judicial proceedings, yet in fact that they 
were had by agreement and consent of par- 
ties, with a full knowledge that the Respon- 
dent could not with propriety take judicial 
cognizance of the subject ; that he inform- 
ed them, that he was indisposed so to do ; 
that notwithstanding such notice,they know- 
ing his situation as attorney for one of the 
parties, consented to his appointing and 
swearing the appraisers, and to all the pro- 
ceedings in the case. Unless this excuse is 
fully and satisfactorily established by the 
Respondent, on whom for this purpose the 
burthen of proof rests, the charge remains 
without answer and without justification. — 
The raply made by the Managers, to this ex- 
cuse, is that in point of law, there was no 
necessity of bringing this process before the 
• probate court ; that both the C. P. and the 
Sup. J. C had original concurrent jurisdic- 
tion of the case, in either of which courts, 
the same proceedings might have been in- 
stituted in the first instance ; that in fact, if 
the parties were agreed upon the subject of 
this partition, no legal proceedings, either 
formal or actual were necessary to carry 
such agreement into effact ; that the alleged 
agreement is an unusual and extraordinary 
one ; that it is not recollected by either of 
the witnesses now before this Court who 
must have been the parties to it, had any 
such agreement existed ; on the contrary, 
that they do recollect circumstances totally 
inconsistent with the existence of such an 
agreement ; that although a final decree 
was not made, yet a decree upon the main 
question was in fact made and entered up, 
and a day assigned for a final decree ; that 
the imperfect recollection of one witness not 
immediately concerned as to an agreement 
and compromise, may he satistactoiily ac- 
counted for by the fact, that at a late stage 
of the proceeding and just before its final 
termination in a judicial course, the sub- 
ject was settled by an arrangement then for 
tbefirst time mutually agreed on, and this not 
dd accouTit of the delicate situation of the 
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judge, but with a view to prevent' the prop* 
erty of one of the parties from being subject 
to attachment. The solemn proceedings of 
a court of justice, duly recorded, are to be 
taken, /7nma/aae at least, to be what they 
purport to be. The cause in question, ap- 
pears to have been conducted in the usual 
course of causes in judicial controversy ; — 
and there is no evidence in the case, to war- 
rant the extraordinary character attempted 
to be given to it, by the Respondent. In- 
deed, the amount of th^ fee alleged and 
proved to have been taken by him, is suffi- 
cient to prove that it was not a case of vatf^ 
adjustment by agreement of parties, ^e 
necessary inference is, from a lull examina- 
tion of the evidence, that no such notice 
ivas given to the parties of the Respondent's 
situation, that no such understanding and 
agreement subsisted between them as set 
forth in his answer ; and that the evidence 
of this alleged excuse, has entirely and com- 
pletely failed. 

Without dwelling upon the several inter- 
mediate charges the evidence of which is 
fully before the court, I shall proceed at once 
to the consideration of the ISth article of 
this impeachment. My learned friends 
i have widely differed, in their view of this 
article. One of them maintains that it im- 
putes no substantial charge of guilt ; whilst 
another asserts, that the facts here alleged, 
if proved Cix, a stain upon the character of 
the Respondent, which nmst render him foor- 
ever infamous. Without attempting to tfiQi* 
oncile this diilerence, permit me Sir, to ^ 
the case, as proved. Col. Alpheus VVare^ as 
guardian of one Breck, a persQVi non com* 
po$, made out and prepared his guardian- 
ship account^ Ibr the purpose of settling it 
with the. jiui^ of^obate, charging himself 
with certaiiL'pi'Qperty, claiming credit for 
services atm dtsoarsements, and Hating a 
balance in his hands. This aotount he 
properly submitted to the selectmen of Sher- 
burne, as a party having an interest- therein^ 
because the ward and his family were, or 
without this property would be paupers, for 
whose support that town was liable. Upon 
this account the Selectmen of Sherburne, 
wrote a certificate, stating that they had ex- 
amined it, were satnied that it was just and 
ought to be allow«il« This account Ware 
carried to the Judge, who passed it as it then 
stood, passed a decree which is in the case, 
stating that the same was allowed as assent- 
ed to, or approved by the Selectmen of 
Sherburne, ordered it to be recorded, and 
delivered it to the Register for that 
purpose, who gave the accountant the 
usual certificate stating the balance of the 
account. A conversation then took place, 
between Grout, one of those selectmen, 
Ware and the judge, respecting the estate 
in question in consequence of which this 
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Kespondent ihonght himself entitled to a 
fee of S^ ^f*^"^ Grout as the representative 
of the town of Sherburne, because that 
town, as before stated, was interested in the 
fund in the hands of the guardian. Grout 
refused to pay this demand, for reasons 
stated in his deposition, taken by the Res- 
pondent ; refused to consent that "Ware 
should pay it and charge it inihe account of 
his ward. Subseqtienily, upon Ware's con- 
sentingto pay it,the Respondent interhned it as 
a charge allowed in the account already set- 
tled and passed ; altered the balance to con- 
form, and rendered a decree or suffered the de 
cree already tentered to stand, importing as "it 
now does,thati;e account wasapproved by the 
selectmen ofSlierburne. This isthe exact state 
of the CHse, without relying on any of those 
circumstances, whici are supposed to give a 
coloring to the transaction ; and in whatev- 
er form the story is told, this is the sub- 
stance. We have been strenuously called 
on lo state what offence this is to be denom- 
inated. The offence consists in altering and 
thereby falsifying a paper, signed by other 
persons having an interest therein, wiiliout 
their consent, and expressly against the 
consent of one of them, in a material part, 
and thereupon wilfully and corruptly enter- 
ing a decree false in point of fact. By what- 
ever appellation other gentlemen may think 
proper to denominate this offence, we call it, 
and it is sufficient for the purposes of this 
prosecution to call it, a great misprision—a 
-- U)isderneanor— misconduct and mal-admin- 
* istration in office. 

My learned friends, in their defence of 
the Respondent upon this article appear to 
have! relied principally upon impeaching the 
testimony of the witness, Col. Ware It is 
* liowever obvious that al! the sulistamial facts 
of this charge, are proved hy. the papers 
from the files of the probate 'office, and thO 
testimony of their own witness Mr.. Grout, 
independently of the testimony pf W?ire. 
The'aoodunt is exhibited, showing the in- 
terlineation of the item, and the alteration 
of the balance, in the hand- writing of the 
Respondent ; the decree stales that the ac- 
count was allowed and passed with the con- 
sent of the selectmen of Sherburne ; and 
Mr. Grout testifies th«t)|0 refused to con- 
sent that said sum of fire dollars should be 
paid by Ware and charged in the account. 
That the Respondent had a design to con- 
ceal this transaction from those selectmen, 
is fully proved by the circumstance of his 
irregularly inserting this item in an account 
already certified, sworn to, passed, and de- 
livered to the Register for record, and which 
in the due course of business would never 
a^airi come before them, instead of making 
It an item in a future account, which 
must come to their knowledge, and to which 
they might and probably would object. — 
Considering therefore th« main facts of this 



charge to be fully proved, without reliance 
upon Ware, still however it is not only due 
to the cause, but an act of justice to this 
witness, to take some notice of this attempt 
to impeach his testimony. This witness ap- 
pears to be an honest and respectable citi- 
zen brought here by the compulsory pro- 
cess of the court, to tell what he knows ; and 
his character ought not to he wantonly and 
unjustly assailed, because it happens to be 
hecessary to the Respondent's defence. He 
is said to entertain a deadly hatred towards 
the Respondent, to be actuated by feelings of 
dark, malignant, cowardly revenge. These 
are the very words. Language can furnish 
no epithets, importing a more diabolical spirit. 
Can the imputation of such a temper be 
justified by evidence,* that the witness has 
expressed some anger and resentment, on 
being sued by the Respondent ? This sure- 
ly is not uncommon among parties litigant. 
But who ever imagined, that the natural hos- 
tility between adverse parties, contending 
for their rights in a civil suit, although warm- 
ly expressed, was of such a character as would 
induce them to gratify the most savage inal- 
icQ,- by the grossest perjury ? Is it more 
satisfactorily established by the loose testimo- 
ny that in a recent conversation, the witness 
stated that he thought he could get the JRes- 
pondent inflicted, or expressed an opinion 
i that he was liable to indictment ? Every 
I prosecutor, in laying a complaint before a 
I grand jury expresses a similar opinion res- 
pecting the party complained against. Is 
every such complainant to be charged with 
brutal malice, to be suspected of perjury, and 
impeached and pronounced unworthy of be- 
lief? 

Another reason is, that if the Respondent 
is guilty, the witness was an accomplice in 
his guilt. Can this charge be seriously urg- 
ed by the Respondent .^ Does the witness 
state any circumstances with regard to his 
own conduct, which were not perfectly ex- 
cusable under the circumstances of the 
case? A judge, of high authority, of 
great eminence and learning, presumed and 
bound to know the law, in the exercise of 
his official functions and in the very seat of 
justice, dealing with a plain unlettered man, 
a suitor before him, requires a sum to be 
paid from funds under his care. Be such 
demand anM the means of urging it, ever so 
unlawful and corrupt, still such requisition is 
equivalent to the most express assurance of 
the judge, that a compliance with such de- 
mand is lawful and right. Because the wit- 
ness yielded, reluctantly indeed, and with 
some hesitation as against his own plain no- 
tions of propriety, still in as much as he did 
yield to such superior authority, in a matter 
in which the assurance of the judge was in 
his estimation a law to him, can it with aiv 
truth, propriety or justice be said, that he'S 
uBworihy of belief, when called to give tes- 
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timony to thfte facts, because by his own 
showhigy he was particeps crimims, an ac- 
complice in the Respondeiii's guilt? Again 
it is said, that this is a stale complaint, that 
the wiipess has lain by and forborne to make 
this complaint almost six years. . It is true 
that he has not made a formal coiliplaint to 
the {Jouse of Representatives, or taken any 
measures to get the Respondent impeached. 
Perhdps there might be some weight in 
this suggestion were he now a volunteer. — 
"But he is neither prosecutor nor complain- 
ant ; and he would unquestionably have 
lain by six years longer and forever, had he 
not been authoritatively called on to give 
his testimony. It is further urged, that if a 
witness state a falsehood wilfully, though in 
an immaterial point, no part of his testimo- 
ny is to be believed. This is no more than 
saying, in other words, that if in the course 
of the trial, a witness be proved guilty of 
wilful perjury, no reliance can be placed on 
his veracity. To this rule we readily agree, 
but we deny that the case furnishes any 
ground for such a charge. In all essential 
parts, his testimony is corroborated by that of 
Mr. Grout ; and in no particular i!i he con- 
tradicted. The supposed conlradiclion a- 
bout beginning the conversation is easily 
reconciled. Mr. Grout does not say that he 
began the conversation with the judge, but 
began to state the facts, and Ware interrupt- 
ed to correct him ; and Ware states the 
same thing. Not the slightest evidence hns 
been produced against the credit of Col. 
Ware, and his general reputation (^r veraci- 
ty. On the contrary, when one of ihe Man- 
agers, put a question, to that effect, to one of 
the witnesses, inadvertently I confess, it was 
objected to, from the other side, and with- 
drawn. The rules of law will not permit a 
party to support the credit of his own wit- 
ness before it is called in question, simply 
because, when no evidence 4s brought 
against the reputation of a witness, tlie law 
presumes that none can be produced. In 
every point of view in which the testimony 
of the witness is considered, I maintain with 
great confidence, that it stands unshaken. I 
feel some satisfaction in coming to thii con- 
clusion, on account of the witness, though 
an entire stranger, to whom I have never 
spoken, except on the stand, because he ap- 
pears to nae to have been treated with an 
unusual degree of harshness 9§d severity, 
which no evidence in the case would war- 
rant ; and because the attempt to invalidate 
the force of his testimony, by charging him 
with malice and perjury was as cruel and 
unjust, as in my humble apprehension it has 
proved feeble and unsuccessful. 

[Mr. S. stated at length the testimony of 
"Ware, in connection with the papers and 
other evidence.] 

, The evidence in support of this article, 
ibOTcs a gross abuse of power to obtain a 



sum of money from a trustofl accounting be- 
fore him, under color of a ipinpeMation for 
services, which the Respondent bttinself con- 
sidered due, if due at all, from other persons, 
and an attempt to conceal this from the 
persons interested, by the most unwarranta- 
ble means, by the falsification of records and 
papers. It proves not only thd actual guilt 
of the Respondent, but a manifest conscious* 
ness of guilt. The declaration that the over- 
seers need know nothing about it, his %r- 
rangementof the business in such manner that 
they might know nothing about it, his calling 
for (he certificate which had been signed by 
the Register and actually delivered to tbe 
guardian, and altering the balance therein 
I staled, in order as he remarked that papers 
might not clash, all lead inevitably to the 
conclusion, not only that the Respondent 
acted corruptly, but that he did so knowing- 
ly and wilfully. On the whole, the evidence 
produced in support of this article of im- 
peachment, fixes upon the Respondent, be- 
yond all reasonable doubt, a complicated 
I charge of meanness, corruption and guilt. 
I Mr. President, I will not detain you with 
\ remarks, upon the remaining articles of 
; charge, which tvill be inore fully considered 
I by my learned colleague. Notwithstanding 
; the length to which these remarks have ex- 
j tended, I am sensible that I have taken but 
. an imperfect view of the details of this long 
; and complicated case, But I address my- 
! self to experienced men, to intelligent judges, 
capable of estimating the Qualities of con- 
duct, and appreciating the torce of evidence. 
We have no earnest invocation to make to 
the Judges of this Hon. Court except that 
they will examine the ^se now submitted to 
then), without fear, favour, affection, preju- 
dice or partiality, and pronounce their de- 
cision, not. according to the momentary im- 
pulses of sympathy and compassion, but up- 
on the ipvariable dictates of judgment and 
reason. If sensibility should usurp the seat^ 
of justice, and take the i)lace o( the uii-* 
derstanding and judgment,' laws .j|tould be 
unavailing, and all civil and socialnghts be- 
come, fluctuating and uncertain. Justice 
might throtv away her balance, for it would 
be useless, and her sword, for it would be 
mischievous. If punishment and disgrace 
are to overtake (|ie|tBspond ent, it is because 
punish ment^nddwrace are the natural, the 
necessary and the mevitable consequences 
of turpitude and crime. The Representr- 
tives of the people of this Commonwealth, 
demand at your hands no sacrifice of inno- 
cence ; they ask for no victim to their re- 
sentment, for they have none to gratify. If 
applying the evidenceio the law in this case, 
this Court can consistently with the conclu- 
sions of enlightened and inflexible judgment, 
pronounce the Respondent innocent, the.'e 
Representatives will rejoice io find that the 
reputation pf thit£^iDuionvvealth| still re- 
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mains ntm tod unspotted. But if these ; 
concluflwHt sbotfd be otherwise, if this Court j 
is satisfied, tbat the Respondent has abused 
the powers entrusted to him, disregarded the I 
rights of others, and violated his high official i 
duties, the Representatives of the people do 
earnestly hope, and confidently trust, that 
this high Court, disregarding all consequen- 
ces personal to the Respondent, will pro- 
laounce such judgment on his conduct, as 
iWl prove a salutary example to all others in 
authority, vindicate the honour and secure 
the rights of this CoiuinonweaUh, and enu- 
We them to transmit to posterity, that un- 
blemished reputation for- purity, honesty and 
integrity in the adiinnistration of justice, 
vhich has hitherto been the ornament and 
glory of MassHcfiusetts. 

Mr. Shaw having been frequently inter- 
rupted in his argument by the counsel for 
the Respondent, to correct supposed mis- 
statements, the question was taken in the 
course of his argument, whether the coun- 
sel for |he Respondent should be permitted, 
instead of interrupting at the time, to notice 
what they conceived to be inaccuracies af- 
ter the argnmcnt on the part of the Mana- 
gers should be gone through^ It was decid- 
ed in the affirmative — 

Yeas — Messrs. Bourne, Rugc;les, Clark, 
Moseley, Doolittle, Rantoul, Whittemore, 
Sullivan, Eastman, Bigelow, Allen, Tufts, 
Parker, Williams, Gardner, Hunnewell, 
Welles and Brooks— 18. 

Nats — Messrs. Thomas, Reynolds, Ly- 
niaw, Dwight, Hyde, Pickman, Bartlett and 
Varnum — 8. 

Mr. Shaw concluded his remarks at 20 
minutes past 5, and was succeeded by Mr. 
Button. 

Mr.DUTTON. Mr. President,af^eratrial, 
Ihat has exhausted the patience, if not the 
strength of all concerned in it, it has become 
my duty to make some remarks, both on the 
iiaw and the fact^, in closing this cause on 
the part of the House of Representatives. 
It is not IftT intention to travel through the 
wholeof this case, and if it was, I have not 
strength enough to execute it. It is a relief 
to me, However, to feel, that this is not nec- 
essary, after the able arguments* of my 
learned associates, and that I might with 
great confidence leave the xausalo the judg- 
ment of this Honourable Court Without fur- 
ther illustration or remark. " 

It was said by the learned Gentleman who 
opened the Respondent's defence, that he 
had greatly suffered in his feelings and rep- 
utation by the publicity of this prosecution. 
This maj be true ; but whatever the extent 
of this evil may be, it -was incident to the 
impeachment itself. A committee of the 
House reported a Statement of facts ; • on 
these, the House ordered articles, to be 
framed — these were pnblicljr- read and car- 
ried to the bar of this Cdflili' Th^ Respond- 



I ent was summoned to answer, and had time 
and opportunity to make his defence. All 
these proceedings were necessarily public 
His accusers have been brought into Court, 
and examined face to face, and he has been 
fully heard b^ able and learned Counsel. I 
am not insensible to the power of eloquence, 
nor will I withhold my humble tribute of 
admiration at the fidelity, learning and abil- 
ity, which have been exerted in the Res- 
pondent's defence. I rejoice at this; fot 
whatever may be the result of this trial, it 
never can be said that he has not been ablj 
and powerfully defended. 

An allusion has been made to the over« 
whelming power of the prosecutors. Ttie 
House of Representatives do not pretend to 
any other power, or to exercise it in any oth- 
er way than the Constitution prescribes. In 
impeachments, they act as the grand inquest, 
of the State, in the name and behalf of the 
whole people ; and whenever a case occurs 
which justifies their interposition, it becomes 
their duty to present it. As guardians of 
the public morals, as exercising a superviso- 
ry power over the conduct of men in office^ 
they are bound to take notice of all miscon- 
duct and nial-adniinistration In office. In 
the first instance, the proceedings are ueces- 
srtvily ex parte, and if prima facity a strong 
case be made out, they have no choice left ; 
they ought to make presentment ; and as of- 
ten as this occurs, it is to be hoped that the 
House of Representatives will aUvays have 
the firmness and the patriotism to do their 
duty. The people have a deep interest in 
the administration of justice ; it should not 
only be pure and upright,' but unsuspected. 
I Whatever tends to diminish or shake the 
i confidence of the community in the integri- 
'■[ ty of a judicial officer, ought not to be suffer- 
!' ed to circulate without inquiry ; for any 
'' loss of confidence in the judicial department 
i' of the Government would be a public calam- 
I ity. Statements and circumstances there- 
jj fore, which implicate tl)e judicial purity of 
ij any man, which tend to deprave the public 
! sentiment and opinion, ought to be brought 
\ to the test. The government itself lives and 
acts bjT the force of opinion ; and it is of the 
last importance that this should be enlight- 
ened and uncorrupted.* Our whole system 
is as much an experiment in morals as poli- 
tics ; and if ever this moral force is lost, all 
is lost. Jt U'ill not be denied in this case, 
that enough has been proved to put the Res- 
pondent to answer ; and if he has been able 
to satisfy this honourable Court that he is 
not guilty of the offences charged upon him, 
he will, of course be acquitted, and I trust 
restored to all the respect and confidence, 
I which, as a citizen and magistrate Ue enjoy- 
; ed before this prosecution was begun. 
i The constitution provides, that the " Sen- 
i ate shall be a Court with full authority to 
"tear and determine all impeachmeats, made 
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by the House of Representatives, against 
any officer or officers ofthe Commonwealih, 
fur misconduct and mal-adniinistration in 
their offices." What then is a Court of Im- 
peachment? What is its jurisdiction, its 
powers and modes of proceeding ? Where 
must we go to learn the law and practice of 
impeachments? To England, the country 
from whence the great principles of civil 
liberty as well as of law are derived. Our 
Court of Impeachment is formed after the 
model ofthe high Court of Impeachment in 
Great Britain. There the House of Lords 
is the Court, here by an obvious analogy, 
tlie higher branch of the Legislature ; there 
the House of Commons impeach, and here 
the House of Representatives, the must nu- 
merous and popular branch of the Govei^n- 
ment. In one sentence, the Senate is made 
a Court of Impeachment '*^ all the inci- 
dents, r^les and forms of proceeding there- 
fore appertaining to such a Court, are also 
recognised and established. They become 
a part of our law, and as such, ought to be 
preserved, with as much care as any other 
part of our law. Whatever then is peculiar 
to a Court of Impeachment as to its juris- 
diction, its rules and its forms, is as truly 
established by this clause in the Constitution, 
as the trial by Jury is, in a common law 
Court. Suppose the Constitution *had pro- 
vided that there sliould be a Court of Chan- 
cery in this State ; it would follow of course 
that all the jurisdiction, powers, incidents, 
rules and forms pertaining to such a Court 
in England, would be established here ; and 
all tins upon the plain maxim of couimou 
sense as well as of law, that all the inci- 
dents and means, proper or necessary to the 
possession, enjoyment or exercise of the 
principal thing granted, or established, are 
also granted and established at the same 
time. 

\s to the rules of evidence which are to 
govern a Court of Impeachment, I agree 
with the learned Counsel who opened this 
part o /the Respondent's defence, that they 
are essentially the same as govern Courts of 
Common Law. A man is not to be flpn- 
victed because he is impeaclied, upon mar- 
say, or upon evidence not under oath, but 
upon the highest evidence the nature of the 
case admits, in the form, and under the 
sanctions whiehbfiloiig to other Courts. 

I also agree ^ith the same learned Gen- 
tleman, that the same legal notions of crimes 
and offences, are as substantially to be re- 
garded in this Court, as in any other. I have 
no conception that the law is to be disre- 
garded, or perverted ; that the nati^re of of- 
fences is to be changed, or that any of those 
great legal or moral distinctions, which have 
beeii recognised and acted upon in England 
or in this country, are to be overlooked or 
Qonfounded. 

Sir, if I thought it possible that the Res- 
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pendent could b)3 i iiiriii lniTSi|M[in li^ other 
than legal and constitutionii gftnfllds, I 
should deprecate such a result as pregnant 
with infinite mischief to the state ; arid the 
day in which I from any cause, had been 
concerned in it, as the most unfortunate one 
of my life. But I know it is not |)ossible. 
If we cannot bring home to the Respondent 
some legal offence, some violation of law, 
this impeachment cannot and ought not tot 
be sustained. We disclaim and abhor all 
notions of convicting the Respondent, on 
any grounds of supposed expediency or poli- 
cy. The books I have read, and the princi- 
ples I have imbibed, have instructed me dif- 
ferently on the subject of impeachment ; 
and I hold it better that twenty guilty men 
should escape than that" the plain principles 
of law should be violated. We do not 
stand here, as members of the House of Rep- 
resentatives, or as Lawyers, to maintain 
star-chamber doctrines ; — We are not the 
advocates ofthe oppressor, but of the op- 
pressed — not of those who do injustice, but 
of those who suflfer it. 

I was at a loss, ' dtuing no small part<of 
the learned gentleman's argument to ac- 
count for the great array of positions and au- 
thorities, which he brought to bear upon the 
case, a great part of which I admit to be 
sound law ; and I do not now understand 
the reason of it, unless he had some ex- 
pectation that amidst all the learned dust he 
raised, his client hud a better chance of 
escape. 

Our constitution provides that the " Judg- 
ment ofthe Court, shall not extend further 
than to removal from office, and disqualifi- 
cation to hold or enjoy any place of honour, 
trust, or profit under this Commonwealth ; 
but the party so convicted, shall be never- 
theless liable to indictment, trial, judgment^ 
and punishment^ according to the laws ofthe 
land." In England it may be removal from 
office, disqualification, fine, imprisonment 
and even death. 

In England, and in this Country, the per- 
sons who have been impeached, have usual- 
ly been such as have held some important 
trust, of a public nature, or exercised some 
high office, connected with the welfare ofthe 
Slate, One hundr«^ years ago, Lord Mac~ 
clesfield was UlipeafltMM, for selling the offi. 
ces ofthe Masters in Chancery, which was 
declared to be in violation of his oath as 
Lord Chancellor, and of the great trust and 
confidence reposed in him ; IVarren Hast- 
ings was impeached for mal conduct as 
Governour General of India ; and in later 
times Lord Melville was impeached for 
breach of trust as Treasurer of the Navy, 
&tc. Cases of this sort, usually embrace -a 
great variety of facts and circumstartces, and 
ofien extend through a considerabfc period 
of time. Thus in'Mjcase of Judge Chase. 
He was impeachea|K€ertain official cou- 



194 



TRIAL OF JUDGE PRESCOTT. 



duct, in Delaware, Maryland, Pennsylvania 
and Virginia. The nature of these offences, 
indicates (he proper remedy. It would be 
inconvenient, if not impracticable to punish 
misconduct in office, by a resort to the tribu- 
nals of common law jurisdiction. 

For what offences or crimes then mav an 
officer of the government be impeached ? 
By our constitution, for " misconduct and 
mai-administration in office" only. It be- 
jcomes then important to ascertain the mean- 
ing and import of these words. In the first 
place, they include bribery, extortion, and 
misdemeanor, which are technical words, 
well known and defined in law. They also 
have a more extended meaning, and em- 
brace a variety of official acts, which do not 
amount either to bribery or extortion. The 
word corruption, though not defined in the 
law, has an intelligible meaning when ap- 
plied to the conduct of a man in office. In 
common acceptation, it means *'*• wicked- 
ness," " perversion of principles," **loss of in- 
tegrity." When we speak of the corrupt con- 
duct of a judge, we do not always mean 
downright bribery or extortion. I remember 
in the trial of Judge Chase, that one of his 
counsel maintained, that by \he constitution 
of the United States, a Judge could not be 
impeached for any offence for which he 
could not be indicted ; and I also remember, 
that this position was abandoned in the 
course of the trinl. Cases were stated which 
'ere clearly impeachable though not so cer- 
tainly indictable. As for instance — Suppose 
a Judge of Probate should open his Court, at 
the time and place provided by law, and af- 
ter keeping it open for an hour, should close 
it and go home, to the great del^iy and det- 
riment of the county. There is no law, 
which declares for how long a time he shall 
hold his court at any particular place ; and 
yet a habit of this sort would undoubtedly 
amount to misconduct in office, for 'vhich 
he might be impeached. Or suppose a 
Judge of a common law Court should com- 
pose his jury of eleven, instead of twelve 
men ; this would be mal-administration in 
him although there is no law which declares 
that a jury shall cmsist of twelve men. One 
of the Respondent's learned counsel admit- 
ted in his argument, that if a Judge of the 
Supreme Court should contemptuously re- 
fuse to give an opinion, when required by 
the Executive, in a case clearly within his 
duty, it would amount to misconduct in of- 
fice ; and yet none of these cases partake of 
the nature of bribery or extortion. The doc- 
trine therefore which the learned gentleman 
seemed inclined to advance, that a Judge 
could only be impeached for bribery or ex- 
tortion, cannot be sustained. Now whether 
such conduct in office as I have stated, be 
indictable as well as impeachable, is of no 
importance ; it is enough for my purpose; if 
it be clearly impeachaliSk 



I have stated that we must make out i 
clear case of some legal offence, some viola- 
tion of law, before we can rightfully demand 
judgment against the Respondent ; and this 
must be of some statutory provision, or some 
plain principle of the common law. The al- 
legation of this offence or . violation of law, 
must be according to the just interpretation 
and true meaning of that clause in ^ biU 
of rights, which declares, that *' no wl^ect 
shall be held to answer for any crime or of- 
fence, until the same is fully and plainlj, 
substantially and formally described to him." 
The common law, in its true extent, is a 
great code of rules, which can be applied to 
ascertain and determine the rights and obfi- 
gations of all. It is a great system of prin- 
ciples and analogies, of a moral as well as 
of a legal nature, furnishing protection for 
all sorts of. rights and remedies for all sorts 
of wrongs. Itembraces all the duties which 
a man owes to his neighbour ; it can alwajs 
be brought in aid of what is morally or le- 
gally right and just ; and it provides abund- 
ant means for detecting and punishing evety 
kind of fraud, injustice or oppression. This 
law is ours by inheritance, and by adoption ; 
it lies at the foundation of all our civil and 
judicial institutions, and ought to i>e preserv- 
ed by us in all its vigor and symmetry. 

By the clause just read from the bill of 
rights. It is required, that the crime, or of- 
fence shall be substantially and formally al- 
leged. But what is formal and what is Mub- 
stantial, must be determined by the usial 
course of proceedings, in the coiirt, where 
the man is accused. If a man is indicted Id 
a court of common law, for a felonyj thecrime 
must be charged tvith all the technical pre- 
cision, which belongs to such a court. The 
accused has a right to require of the govern- 
ment to set forth his offence with the utmost 
certainty, to state the time, place, circum- 
stance and manner of the act, and with fev 
exceptions to prove the offence as it is chargr 
ed. I am aware that tbese " unseemly 
niceties" as Lord Hale calls them, have 
been the subject of regret aad complaint a- 
mong wise and good men, as too much fa- 
vouring the escape of the guilty ; — But I 
am not prepared to say that they ought to 
be expunged from our law, for tjfkey are in 
favour of life, and of person^, liberty. But 
if a man is impeached, for .ijhisconduct and 
mal-administration in dAce^ what is svh* 
stariQe, and what is^rm, knust be decided hj 
the rules and course of proceedings in courts 
of impeachment. The law and practice of 
impeachment muil l>e resorted to io ihjil 
case, for the right coiii||ruction of the clitft 
in the bill of rights. Some legal offence 
must be alleged, and this must be dona 
plainly and intelligibly, so that the persofL 
accused may know what he is calledjo ai^ 
swer to, and if this is done, the oflfnce is 
substantiallv set forth. No man who lot 
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accused of one offence, shall be held to 
er to another distinct and diflerent of- 
, which is not intelligibly stated. In 
iai by impeachment, the law ^jtd the 
ice of impeachment are to govm, and 
are as much in favour of the accused 
the accusers. 

the forms of proceedings in courts of 
aciiment, are peculiar, little can be 
1 on '.he subject in common law books. 
3n, ill his chapter upon the *^ Judicature 
irliament," gives a general view of the 
;e of proceedings; and Wooddeson, in a 
s lecture has compiled, chiefly from 
inientary precedents, both the law and 
ice of impeachment. Blackstone de- 
about one page to the subject, and 
articles of impeachment, " a kind of 
3f indictment." By these authorities, 
Dears, that ihe " ariicleaftieed not pursue 
trict form and accuracy of an indict- 
; for it has been ruled, that by the law 
jsage of Parliament, in prosecutions by 
acbment, for high crimes and misde- 
lours by writing or speaking, the partic- 
words supposed to be criminal are not 
jsary to be expressly specified in such 
achinents. The resolution indeed pas- 
1 a party cause ; but it seems agreeable 
concession of the Lords, several years 
e, that (he Commons miglit if they 
ed, impeach in general terms" In 
sn's Judicature of Parliament, it is said 
the Commons impeached Richard 
IS for procuring patents and licenses, 
&Lc. and also "m general words** ot 
! extortions. In the same book, page 
, it is said that " all the Lords, spiritual 
empural, claimed as their liberty and 
hise, that the great matters moved in 
Parliament, and to be moved in other 
aments, in time to come, touching the 
s of the realm, ought to be admeasured, 
Iged, and discussed, by the course of the 
ameut, and not by the civil law, nor by 
iw «f the land." In the 1st volume P. 
ams, page 616, the subject is thus al- 
1 to : — '*And as to what was said that this 
; an attainder by Parliament, differed 
an outlawry, and that the course of 
ament made it good ; it was answered 
impeackitffanU in Parliament differed 
tndictmentB^ond might be justified by 
tiv and ctnUfm ^Parliament.** 
we examine tne {Jtecedents, we shall 
hem conformable to the doctpne. The 
es of impeachnft^nt state certain facts 
rally, importing icMlie o. fence Or viola- 
>f law, without Unuch re4!:ard to time, 
s or circumstance ; butv>ih sufficient 
inty to give the acfeused, distinct infor- 
)n of what he is charged. The precise 
B8 of crime or offence is not usually, if 
stated according to common law defini- 
but he is charged with the breach of 



some law provided for the casiI; «nth a breach 
of trust, with a violation of his oath of office, 
with acting contrary to his duty, &tc. &c. &c. 
Such are the articles in the case of Lord 
Macclesfield, Warren Hastings, Lord Mel- 
ville and Judge Chase. The answer, Kke 
the articles, is very general, consisting of a 
great variety of statements of facts, and rea- 
sonings upon the law ; explaining some 
things, qualifying some things, and denying 
some things ; in fine making the best de- 
fence the case will allow, both on the law 
and the facts. Then follows the replication, 
denying generally the sufficiency of tbe 
answer and averring the truth of the charges. 
Such also has been our own practice in the 
few cases of impeachment, which have oc- 
curred since the adoption of the constitution, 
as it appears from the records of the court. 

The constitution declares, that the party 
convicted on an impeachment, shall never- 
theless be liable to indictment, trial, judg- 
ment and punishment, according to th» 
laws of the land. This provision seems to 
carry with it, a clear distinction, between a 
trial at common law, and a tr||l by impeach- 
ment. 

The pleadings being closed, the trial pro- 
ceeds, and we find no notice of demurrers, 
either general or special to their sufficiency. 
After a conviction, motions in arrest of judg- 
ment or in mitigation cf the sentence of the 
court are sometimes sustained. In the case 
of Lord Winton, one of the Scotch rebel 
Lords, ther« was a motion in arrest of judg- 
ment, fur want of certainty as to the time 
the acts were alleged to have been commit- 
ted ; but this was overruled. 

I might safely leave this part of the case 
with the Court, on the slight examination 
which has been made or the law and prac- 
tise of impeachment in England and in this 
country ; but the learned counsel for the 
Respondent have expended so much labour 
on this subject that I am willing to go a lit- 
tle further, and endeavour to ascertain if 
some additional aid cannot be derived from 
the common law. There are two modes of 
proceeding at common law where the sover- 
eign prosecutes, which bear some analogy 
to the process of impeachment : one is an 
information in the nature of a quo wmran- 
tOf and the other is an infurniatiou for an 
intrusion. 

Formerly there was in use in England a 
writ of quo tvarranto. for the King, in the 
nature of a writ of right. This being found 
inconvenient, it has been succeeded, in lat- 
er times by an information, filed by the At- 
torney-General, hi the nature of a quo war- 
ranto. The form of the writ is given in 
Coke 2 Tns. £79, and is very brief: A. B. is 
sumrhoned, k.c* osiensuruSf to show, quo 
warranto^ by what authority, &c. Uc, The 
iilformatioD is in thij^faine brief form, and 
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is properly a criminal method of prosecu- 
ion, though ci?U rights are often tried un- 
der it. We have the same process. The 
Attorney or Solicitor-General sometimes ex 
officio, and sometimes by direction of the 
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legislature, files an information in the na- 
ture of a quo warranto^ against a corpora- 
tion, or against an individual, alleging in 
the case of an individual, some usurpation, 
and in the case of a corporation, some abuse 
of their franchise. In the case of the Com- 
monwealth vs. Samuel Fowler, Esq. he was 
called upon to show by wliat warranty he 
claimed to have, use, exercise and enjoy the 
office of judge of probate for the county of 
Hampden. In all these cases, after a short 
and general statement of the facts, the par- 
ly is called upon to s^^ out specially his righi 
or title! In informations for intrusion by 
the Kmg, the form of which is given in 
Rastell's Entries 41S, the defendant must 
' set out his title specially ; but if the infor- 
mation is at the instance of an individual, 
the defendant may plead generally non in- 
trusit ; but if he pleaded not guilty, to an in- 
formation by die King, he should be put out 
of possession immediately. Ti)is right to 
make allegations in a general form, and to 
put the party to set out his right or title 
specially is an incident of sovereignty — one 
of its prerogatives. 

The object of an impeachment, by our 
constitution is to remove the officer — to 
seize the fianchise, and to grant it to anoth* 
er, if it appears upon trial that he has for- 
feited it. The allegations are made in the 
name and behalf of the whole people ; it is 
the sovereign who prosecutes ; and it is an 
incident of this sovereignty to make these in 
^.general words, plainly, intelligibly and sub- 
stantively, I agree, but not with the tech- 
nical accuracy which pertains to the courts 
of common law jurisdiction. 

I will now proceed to submit a few re- 
marks to the consideration of this Hon. 
Court upon the duties of a judge of probate. 
His general powers and duties are defined 
by law, such as taking the probate of wills, 
granting administrations on ,the estates of 
persons deceased, — appointing guardians to 
minors and other peisons — examining antl 
allowing the accounts of executors, admin- 
isirators anil guirdians, kc. &&c. but there is 
no express law as to his duty in relation to 
those numerous litiie details in the ordinary 
business of his office. 

There are duties of a general nature aris- 
ing from his acceptance of the office. The 
acceptance itself implies an engagement, to 
fulfil all its duties faithfully and impartially. 
J I is in the nature of a covenant, or con- 
tract, that he will execute tl;e trust which 
the office creates, that he will perform all 
the duties, which its nature and object re* 
quires. If he refuse to perform these di||[ic», 
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or if he perfbrms them so negligently, as t» 
produce inconveiiience or injury, he violates 
his obligation. 

There are also certain duties arising fron 
the relation which exists between a judge of 
probate and executors, administrators and 
guardians. These persons are clothed with 
a certain legal capacity, by virtue of a de* 
cree made by the judge. They all derivt 
their authority from him ; and in the first ia< 
stance, they are all accountable to him for 
the manner in which they have exercised it 
There may be some difficulty in determii- 
ing what his duty is in a particular case ; 
but there are certain broad lines of distin& 
tion between which it will be admitted hh 
duty somewhere lies. He has a right to 
prescribe certain official forms and tv> re* 
quire certain formal papers, which may coo- 
duce to the orderly management of hit of- 
ficial business ,* and I hold it to be his dutjf 
as a judge to give such information, sach of- 
ficial direction and advice, as will enable 
persons making application to him, to com- 
ply with the forms and modes of proceeding 
which he himself has prescribed. These 
subsidiary acts, these official directions, area 
part of his duty as a judge, and if he refuss 
to give them he violates the trust and con- 
fidence reposed in him. The persons who 
apply to him to take the probate of a will, 
to take letters of administration, or guardi* 
anship, need such instruction and advice; 
and they usually come to him under circum- 
stances of bereavement and afQiction. If 
he refuses to give them the necessary infoi- 
mation, as to the forms which he has adopt- 
ed for the regulation of his own office, un- 
less they pay him as a counsellor, he takes 
an improper advantage of their situatk)D, 
and makes an unlawful {^ain, contrary to bis 
duty as a judge. On the other hand, h il 
not contended that a judge of probate is 
bound to write out the accounts of execa- 
tors, administrators, and gu?^rdians, or^o 
answer questions of law which require time 
and examination. But it dues appear tome^ 
that those questions, arising in the settlement 
of an account er an estate, which can be 
ansivered across the table, those little auxili- 
ary services which grow out of the subsist- 
ing relation of Uie parties,, may fairly be 
considered within the duty oif the judge. 

Whatever may be the nature and extent 
of these duties, whether the outlines of then, 
which I have sketched be correct or not ; it 
is to be remarked that tn addition to all oth- 
er obligations, there js superadded the oalh 
of office. This is prescribed by the oon^gir 
tution. I A. B. do solemnly swear and ^ 
firm that I will faUhfuUy and imparfc'cri^ 
discharge and perform all th% duties incuoh 
bent on me as [Judge of Probate] acoordnf 
to the best of my abilities and understantf 
ing, agreeably to the rules and rcgulatiotf 
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of the constitution and the laws of this Com- 
monwealth. So help me God." Here is a 
law binding upon the conscience, as well as 
the conduct of the judge ; here is an obliga- 
tion imposed under the solemn sanction of 
an oath. The doing any act, or permitting 
others to do it, which affects his fidelit/ or 
impartiality, is a breach of a most sacred 
law, a violation of his oath, and contrary to 
his duty as judge. 

At a quarter past 6 o'clock, Mr. Dutton 
gave way to a motion for an adjournment. 
The Court was adjourned to 9 o'clock to- 
morrow morning. 

SENATE. 

THURSDAT, APRIL 26. 

COURT OF IMPEACHMENT. 

The usual messages between the two 
Houses were delivered by Mr. Rantoul, of 
the Senate, and Mr. Holmes of the House 
of Representatives, and the Court was open- 
ed at a few minutes after 9 o'clock. 

Mr. WEBSTER. Before any further 
proceeding on the part of the Hon. Mana- 
gers, I beg leave to state to the Hon. Court, 
that after 10 o'clock last night a document 
came accidentally to the knowledge of the 
Respondent, showing the ancient usage of 
the county of Middlesex. With permission 
of the Hon. Court, I would now introduce it 
in evidence. It relates to the probate of a 
^ill, upon which a letter of administration 
iras granted by the Respondent's predeces- 
sor, at a special probate court holden at the 
request of the exeeutor, for vi^hich extra fees 
'were charged, which were paid by the exec- 
utor, and afterwards allowed by the judge in 
the executor's account. I presume there 
will be no objection on the part of the Hon. 
Managers to the admission of the evidence, 
as they have not yet closed their argu- 
ment. 

Mr. DUTTON. Under the circumstan- 
ces of the case, we feel hardly authorized to 
consent to the admission of it. 

Mr. WEBSTER. There could be no 
question of its admissibility, if it had been 
offered in season. The executor is present, 
and can be called, if the Hon. Managers 
wish it. They will have an opportunity of 
remarking on the evidence, if they think 
proper. 

PRESIDENT. Shall the question be 
taken, as to admitting this evii^nce ? Do 
the Hon. Man asters still object ? 

Mr. DUTTON. We do not think the 
evidence material enough to persist in the 
ob/ection, though we consider it irregular to 
introduce it at this late period. As the gen- 
tleman is strenuous for its admission, we 
consent to it. 
t Mr. WEBSTER produces a letter of ad- 
k ministration, dated Jan. 18th, 1803,address- 

25 



ed to Abraham Biglow, executor Gf John 
Foxcroft. Mr. W. read a memorandum on 
the back of it, stating the whole fees for 
probate of the will to be - - S^ 97 
Paid before - - . 50 



^ 47 
Letter of guardianship - - 1 iO 
For the judge for his trouble in 

holding a special court - 25 00 
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Mr. DUTTON. The executor, if pres- 
ent, had better be called to the stand. 

ABRAHAM BIGLOW called on the 
part of the Respondent, and sworn. 

WUne!s8> In 1^02, I was made executor 
of the will of John Foxcroft. There was 
nobody in his house, except servants, and 
the heirs were desirous of having the proper-^ 
ty protected. The next regular probate 
court was distant ; knowing the practice of 
holding special courts, I told the heirs I 
would apply to the judge of probate to hold 
one. In a memorandum book, I have a 
charge of postage Dec. £9, ItOS, of a letter 
to Mr. Timothy Bigelow, requesting him to 
apply for a special probate court ; and or 
Dec. "31, there » a charge of postage for a 
letter from Mr. Bigelow, enclosing the. 
judge's order to the register. Jan. 18, 1803, 
there is a charge ^* paid probate fees on 
proving the will, j(S9,57." This is marked 
on the letter of administration. I closed 
my account in 18 IS, when I got my quietus ; 
being executor and guardian of one of the 
heirs, I was unable to close it sooner. 
There was a balance by the quietus of 519,62; 
the amount of $2.9, 57 was taken into con- 
sideration in arriving at this babnce. 

Q. by a member of the Court Where 
was this special court holden ? 

A. At Cambridge. 
" Mr. QRAY. Where did the judge of 
probate reside ? 

A. At Groton. 

Q. Where did the register live ? 

A. At Cambridge. Judge Winthrop 
was register at that time. 

Q. Was the register present ? 

A. He was. 

Mr. KING. What was the order yod 
mentioned ? 

A. The letter from Mr. Bigelow enclos- 
ed an order to the register to grant cita- 
tions to attend the court at Cambridge, men- 
tioning the time and place. 

At 20 minutes past 9, Mr. DUTTON 
proceeded : — 

I now proceed to call the attention of 
this Hon. Court, to certain statutory provis- 
ions which have a bearing upon the case. 
As early as the year one thousund deven 
honored and twenty seven, an act was pass- 
I after lecitiDg that several jutdge. 
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of probate were or might be Justices of the 
Superior Court of Judicature or of the in- 
ferior Court of Common Pleas, enacts that 
from and after the publication of the act, "no 
judge for the probate of wills and granting 
administration on intestate estates within 
the province, shall be allowed or admitted to 
have a voice in judging or determining, 
nor shall be admitted to plead or act as an 
attorney in any civil action whatsoever, 
which may depend on or have relation to 
any sentence or decree, made or passed by 
him in his office aforesaid ; any law, custom, 
or usage to the contrary notwithstanding." 
From this time to the revolution, judges of 
probate were considered as siirmgates of 
the governor and council, who derived from 
the royal charier the authority to prove 
wills and grant administrations ; and no al- 
teration of the law took plaoe till the statute 
of the 12th March 1784 which vested in the 
Supreme Judicial Court the appellate juris- 
diction which had before belonged to the 
governor and council. £ Mass. T. R. ISO. 
By the statute, whi h passed on the 10th of 
March 1784 empowering judges of probate 
to appoint guardians to minofs and others, 
the provisions of the province law are re- 
enacted in the same words ; and thus the law , 
remained till the of statute £4th Feb. .1818 
was passed. By the 4th section of this stat-. 
ute, it is provided that "no judge of probate 
shall be allowed or admitted to have a voice 
in judging or determining nor be permitted 
to be of counsel, or to act as an attorney, 
either in or out of Court, in any cii^il action, 
•r other matter or process whatsoever, which 
may depend on or have relation, in any 
way, to any sentence or decree, made or 
passed by him in his office aforesaid. Nor 
sliall he be of counsel or attorney, in any 
civil action, for or against any executor, ad- 
ministrator, or guardian, as such, within the 
county in which said judge shall reside." 
Now the design of these statutory provis- 
ions was to impose certain restraints and 
prohibitions upon judges of probate ; to 
remedy some inconvenience or mischief 
which their practice had given rise to. It 
mciy also be remarked that the law in this 
case is made to regulate tlie conduct of 
judges of probate, of a small number of 
men, who are commonly lawyers, and apt to 
be, iu such eases, astute in the construction 
of statutes. If judges of probate, therefore, 
. put a construction upon these provisiorrs of 
the law, by which they do, or can evade any 
of the t-esiraints and prohibitions, which it 
may be fairly supposed, it was intended to 
impose, I hold it to be right and proper to 
bring them within the law^ whenever astrict 
construction will do it. If they attempt to 
«scaj>e by any nice or subtle distinctions, it 
is fitting and just to use the same means 
•^igaiilst tliiDfii. 



Before the law of 1818 the prohibition 
was, that they should not plead, or act as afl 
attorney in any dvU action whafsocvei, 
which depended on or had any relation to 
any sentence or decree made or passed by 
them as judges. What then is the meaning 
of the word 'action ? The definition of the 
civil law is this, actio nihil atmd eHqtum 
jits persequendi injudicio quod sibi <iefi^ 
tur. Cooper's Justinian, Lib. 4. Tit. (. 
Lord Coke in the first Institute, pape 2tS, 
adopts this definition of the term ocnofi, and 
adds that by " the release of all actions, 
causes of action are released." The strict 
meaning of the word action, then, is the 
right, which a man has, to recover by law 
what is due to him. Thus we say, in com- 
mon parlance, that a man has an action, 
that an action has accrued, on a breach of 
contract, tac, &;c. It is not therefore neces- 
sary that an action should be pending in 
some court to bring the case within the stat- 
ute ; but any counsel or advice given to an 
executor or administrator touching a right of 
action, which he may have against any one, 
arising on a note, bond or other matter, may 
be considered as within the statute. But 
this right of action must have some relation 
to some sentence or decree made or passed 
by the judge. An executor or administra- 
tor is made such by a decree ; he is clothed 
with a certain legal capacity by virtue of a 
sentence or decree made by the judge ; and 
any counsel, or advice given to an adminis- 
trator, has some relation to such decree. 

In the present case the Respondent main- 
tains hb right, before the late law, to give 
advice and professional assistance to execu- 
tors and administrators, as freely as to other 
persons, except in matters of controversy 
coming before him as judge. "If an ad- 
ministrator wished to sue a note, or a bond, 
or to defend a suit on a note or bond" he 
contends, that he had a right to act in spch 
case as an attorney or counseL Whether 
the construction, which the Respondent has 
put upon the 4aw, cam under all circumstan- 
ces justify his practice, or whether the prac- 
tise of others is an excuse for him, most be 
determined by this Hon. Court. I have no 
wish to press Hiis, or any other point, against 
the Respondent beyond its proper hearing. 
If, however, this practice should be con- 
sidered as a violation of law, it cannot be 
excused, on the ground that his construction 
was merely an error of judgment. There 
are douhfless many cases, where error of 
judgment is excusable. 'God forbid that I 
should 'deny this. I am aware of the im- 
perfection of human nature, of the fallibility 
of human judgment. I know that many 
great and wise and good men have erred in 
their judgment of the lafv, in deciding con- 
troversies between adverse parties, and hard 
indeed would be their lot, if such errors 
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could bring in question their purity or up- 
riglitness. But when a judge undertaltes to 
construe a law, which was made for the reg- 
ulation of his own conduct, which imposes 
upon him certain restraints and disabilities, 
the case is widely ditferent. If the con- 
struction, which tie puts upon the law, is a 
profitable one to himself ; if he puts money 
m his pocket ; if the adverse parties are, the 
the law on one side and his own interest on 
the other ; if the controversy is between the 
statute and himself, he must decide at his 
peril. I do nut say that every such decision 
carries with it evidence of a corrupt intent, 
of a wilful perversion of the law, for (he 
purposes of unlawful gain. This ought »not 
to be inferred from a single instance. If a 
judge is charged with taking illegal fees of 
office and he pleads in excuse the practice 
of his predecessor, or the uncertainty or si- 
lence of the law on the subject, to rebut the 
presumption of criminality, he is entitled on 
every principle of equity and justice to have 
such facts and cireumstances considered, be- 
fore a judgment is formed. But then the 
inquiry ought to be a strict one. If he urge 
a usage in his office, it ought to be ascertain- 
ed whether he himself has not exceeded or 
departed from such usage ; if he show that 
certain abuses existed in the office when he 
came into it, he ought also to show,^that he 
has not multiplied or aggravated them. To 
justify one abuse or illegal practice, by show- 
ing that another existed in the same office, 
diSerent in its nature or degree, cannot and 
ought not to be admitted. 

As to those formal papers which issue 
from the probate office, for which the law 
has provided no compensation, I readily ad- 
mit with ray learned associates that a reas- 
onable compensation ought to be allowed, if 
it appears that the papers themselves are 
proper and necessary*lo the orderly and safe 
management of the office. Papers of this 
description ought not to be multiplied un- 
necassarily, and whether they are so or not 
must be determined by the importance of 
the end, and the fitness of the means which 
a^e employed to accomplish it. 

But what is a reasonable compensAion ? 
By what rule is the price of such papers to 
be regulated ? The learned counsel for the 
Respondent contend, that it stands on the 
ground of a qawdwm meruit ; that it must 
be determined by the nature and amount of 
the service rendered, or labour perform4i, 
without reference to what the law has pro- 
vided, as compensation, for like services^ — I 
am not prepared to admit this principle, 
without some qualification. I hold that the 
price in such cases is to be regulated by a 
reference to the prices fixed by law for pa- 
pers of a similar nature. The amount of 
all services and labours ought to be govern- 
ed by the rule of analogy and proportion. 
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< If for example, the law allows one dollar to 
the judge for granting a guardianship to a 
minor, the same sum, supposing the papers 
to be the same, ought to be allowed for 
granting guardianship to a person turn c^m^' 
pos merUiSf for which no compensation is 
fixed by law. A judge is not at liberty to 
take three or four dollars for this service on 
the ground of a quantum meruit, because 
the law has left it without any compensatioii 
whatever. In a similar case the law hay 
fixed the price, and this binds his discretion, 
although it might not that of another man. 
If an application is made to a professionai 
man, to prepare any of these formal papers^ 
his compensation, perhaps, stands on ' the 
ground uf a quantum meruit ; he may 
charge the same sum he would be entitled 
to for the same labour and service in any 
other case ; but a judge of probate is bound 
to regulate his fees by the rule of proper* 
tion, by a reference to the compensation 
which the law has provided for like services^ 
The law allows to the judge twenty cents 
for the letter of administration, and I know 
not on what ground be is authorised to charge, 
a dollar for a copy. It does appear to ma 
that this is a plain case. If it beconies ne- 
cessary to make a copy of the letter of ad- 
ministration, the price of the original is the 
price of the copy ; and if he demand and 
receive five times as much, it is an abuse of, 
tbe trust reposed in him, it is contrary to his 
duty as a judge, it is taking inoney extorsive*" 
ly. 

With regard to the legality of special, 
probate courts, as they were holden by the 
Respondent, I shall say nothing ; — that part 
of the case having been so fully considered 
by my learned associate. The increased 
expense of these courts, however, and the 
reasons upon which it is defended,, deserve 
some further notice. It is said,, that these 
courts are more expensive tQ the judge, but 
in what way, is not stated. Tliey are usu- 
ally holden at. his own ofiice inGroton. 
The expense of travel to Cambridge or 
Fraraingham is saved ; and as all the pro- 
bate business of the county must be done at 
some place, that portion of it which is tran« 
sacted at his own office, redeems so much of 
his time, at the courts in other places, where 
he must always be at^some expense. Sup- 
posing theUf that the three dollars and sixty 
cents, which according to his own usage is 
commonly taken for what is called a set of 
administration papers, at a regular probate 
court is rightfully taken, how can the tak* 
ing of from two to tlnee dollars more, for 
the same papers, at a special court, be justi- 
fied ? The only answer to this, besides the 
one already noticed^ is that he is obliged to. 
take copies, to enable the register to make 
up his record. Now it turns4)ut upon exam-c 
iiuition, that the only paper he is |^Ug<ed (gi 
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copy, is the letter of administration. The 
petition, decree, bond, warrant of appraise- 
ment and order of notice either remain in, 
or return to ib9 office. The letter of ad- 
ministration, which is in the possession of 
the party, must be copied. Now the law al- 
lows twenty cents for this — and it remains 
with the Respondent to show by what right, 
or law, or usage, he demands and receives 
two or three dollars for the copy. 
> But in answer to the charge of taking ille- 
gal fees of office^ it is said by the learned 
counsel for the Respondent, that all beyond 
the legal fees is taken by him in his minis' 
iericU and not in his judicial capacity. We 
are told, that the moment the official act or 
service is completed, the functions of the 
Judge cease, and all that is done afterwards 
is merely ministerial ; and as he is only 
charged with misconduct as judge, he cannot 
rightfully be punished for acts done by him 
in some other character. This ^eg-oZ distinc- 
tion so happily brought in aid of the Res- 
pondent, by his learned counsel, has been 
pressed upon the attention of the Court 
with great apparent confidence. And here 
I might adopt their own style of argument, 
and appeal to them as lawyers, and ask 
them, if they were prepared to maintain, 
before a learned profession, such notions. 
Now I apprehend, that this refinement can- 
not avail the Respondent, however conven- 
ient it might be to him ; and I do humbly 
submit to this Hon. Court, that James Pres- 
coit, i« his judicial capacity, shall answer for 
the conduct of James Prescott in his minis- 
terial capacity. 

Bui this is not the only instance of sub- 
tlety and nice distinction, which has been re- 
sorted to by the Respondent in justification 
of his conduct. Sometimes he divides his 
court. There is the amicable jurisdiction on 
one side, and the contentious on the other. 
The jtidge is always found, of course, on 
the amicable side, and the lawyers on the 
contentious, where it is admitted lawyers 
ought to be. Nothing but tranquillity and 
harmony on one sjde, and notliing but strife 
and contention on the other. 

Besides dividing the business of -his office 
into judicial and ministerial, he divides 
himself into two legal entities, judge and 
lawyer. If he is charged, as in the second 
article, with taking ill^pl fees of office, to 
wit, the sum of thirty two dollars and ten 
cents ; his answer is that the " official fees" 
for the papers in this case amount to nine- 
teen dollars and eighty cents, besides the 
additional expense of a special court ; and 
the balance was received' by him for profess- 
ional advice ; and that the *' charge cannot 
be made good by contending, that although 
he did not officially receive any excess of 
fees, yet that he did receive, in another ca- 
pacity, money, which he had no right to re- 
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ceive." Now it does not appear, by the eri- 
fdence, that the Respondent gave notice, it 
the time, that a part of the services rend«* 
ed were of a professional character, and tkdf 
he expected to be paid as coonsol or attor- 
ney ; it does not appear , tbat Pailkiorj«F6 
notice, that he wished to ctw a t t ' hiM dhr- 
wise than as a judge, or tKpjjWT b>)t ^ 
made out, though asked for," Ann guishiog 
the fees of office from those of counsel -y bat 
on the contrary thai the whole sunn was paid 
at the same time, without any discriminatitm 
of fees. The distinction, therefore, set op 
HI this case, by way of defence, seems to be 
an after thought, resorted to merely to meet 
the occasion. 

As another instance of the Respondent's 
ingenuity in making out his defence, I refei 
tothe eighth article. He is there charged 
with giving advice and assistance to one Jo- 
siah Crosby, who, as it appears from the pa- 
pers, was an administrator ; but inasmuch 
as this case, which happened in November, 
1818, is within the last sUtute, the Respond- 
ent in his answer " thinks he recollects that 
the said Crosby had some individual person- 
al interest connected with the estate of which 
he happened to be administrator ; that in re- 
lation to that interest he was asked for, and 
gave professional advice, as well he might 
do." Now to give counsel or advice to ao 
administrator, as such, is prohibited by the 
statute of 1818, but to give counsel to a 
man, not in his capacity of administrator, is 
not ; and therefore it is that the above dis» 
tinction is taken. It appears however, that 
the charge for this advice is in the hand 
writing of the Judge, and is added to the ac- 
count of Josiah Crosby, as adminxsiralor. 
If the fact alleged by the Respondent is tme, 
I would ask by what right or authority the 
estate was charged. One of two thingiis 
true, either the counsi^as given to Crosby 
as administrator, whicB is prohibited by the 
statute, or the estate was wrongfully charg- 
ed by the Judge, for ad#ce given to him in 
his individual capacity. 

In several articles he is charged with act- 
ing as attorney or counsel in matters, or coo- 
troverues, which were or might be pending 
before nim as Judge. I shall not examwe 
all those articles separately, but submit 
some remarks upon them, as a class, to tbe 
consideration of the court. It appears that 
in nearly all the cases where he acted as at- 
torney or counsel, for executors, administra- 
tors and guardians, the charge made by him 
for such services, came before him for al- 
lowance in their respective accounts. In 
every instance, therefore, of this sort, he 
was called upon to judge of the reasonable- 
ness of his own charges. Now let it be re- 
marked, that an administrator is merely a 
trustee for others ; he is acting in outer droit, 
and hasvsually no personal interest in the 
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estate beyond his oitrn compensation. It 
becomes then the duty of the judge to see in 
what manner the authority derived from him 
ila« been exercised ; to look to the interest 
of the orphan and widow ; to be satisfied 
that naTittfiodepr^ations have been com- 
inllMft%(^'tlie estate ; that no needless or 
impropecAilljts have been made, or if .they 
have, to QH^raie that they are not allow- 
ed. The joage, from his relation to the par- 
ties, is the especial guardian of the rights and 
interests of those who are absent ; it is his 
duty to hold the administrator or executor, 
or guardian, to a strict account, and allow 
nothing beyond what is just and reasonable. 
Their accounts against an estate are to be 
examined ; there are adverse parties iir in- 
terest, although they may not be present ; 
the propriety and reasonableness of each 
cliarge is to be determined, and the vouch- 
er fur it, to be produced. If in such an ac- 
count there appears a charge of fifty or an 
hundred dollars for professional services ; 
the judge in any other case than his own, 
wou!d naturally inquire into it, in order to 
satisfy his own mind, that the charge was 
necessarily or properly incurred, and that 
the amount was reasonable. But if the 
money has been paid to himself, what is the 
valueof his judgment to the absent widow 
and her children, who by the law of the land, 
and by his oath of office, have a right to his 
impartial determination of every question 
which affects their interest. 

If a judge of probate advises, as counsel, 
an administrator or executor, to bring a suit 
upon a note, contract or bond, or to defend 
a suit brought against him upon any of these, 
all that is done in pursuance of such advice, 
all the money that is expended in maintain- 
ing or defending such suit, is ratified and al- 
lowed as a matter of course by the judge. He 
can never say to an executor or administra- 
tor ; Sir, this was an ill judged and needless 
expence, and the estate ought not to be bur- 
thened with it ; his opinion has been taken 
and paid for, and his mouth is forever 
closed. 

Another serious objection to this practice 
is, that it is a perpetual temptatibiij^to do 
wrong ; it opens a door to fraud and collu- 
sion, between the judge and the executor 
or administrator. There is a certain a- 
mount charged in the account, for monies 
paid the judge, as attorney or counsel, and 
there is also a certain amount claimed by 
the executor or administrator,asa commisw>n 
upon the settlement of the estate ; and the 
judge is to pass upon the whole account. It 
is easy to perceive, in such a state of things, 
that improper charges on beth sides may be 
made and allowed, and that frauds may be 
coniniitted wiihout the knowledge of those 
who suffer by them. I do not say that a 
judge uf probate shall not Le allowed to 



draw a dee4or power of attorney, (or which 
the compensation is fixed by usage ; the 
evils here pointed out do not arbe fmm such 
a practice. ^ 

As an illustration of the argument, I take 
the last article. It appears Trom this, that 
he advised with, aad directed the executrix 
of one Jonas Adams, of Lincoln, in relation 
to her liability as executrix for the support 
of a person who was supposed to be charge- 
able upon the estate. For this counsel and f 
advice, he was paid fifteen dollars. From 
the papers in this case, it appears, that one 
John Adams, the father of the testator, had a • 
female slave, and that by his will, he bad 
charged her maintenance upon his estate. 
His son, the testator, continued to mMHtain 
this slave during his life, according & the 
provision of his father's will ; but made no 
express provision in his own will for her 
future support. The question, tbeiefore 
was, whether this slave was still chargeable 
upon the estate which had descended from 
John Adams, or was chargeable upon the- 
town of Lincoln, as a pauper. Upon this, 
the executrix, as it appears, was instructed 
that she was not liable ; the Selectmen of 
the town of Lincoln however had a different 
impression, and presented a petition to the 
judge, for a letter of administration de b&nts 
noHf upon the estate of John Adams, in or- 
der that this question might be determined 
by some other tribunal. The question then 
upon which he had given his opinion as 
counsel, came before him as judge between 
adverse parties, and he held the same opin- 
ion as judge wfiich he had before given as 
counsel. The petition was dismissed ; there 
was an appeal taken, to the Supreme Court ; 
where the decree was reversed, and an or- 
der issned to the judge to gram thcadminis-. 
tration prayed for. 

Here we see a practical illustration of 
this mischief arising from the habit of giv- 
ing counsel or advice lo an executor orad- 
ministrator,in matters or controversies, which 
may come before hirn as a judge. It is 
enough that the case may come before 
him judicially, and he can never know 
that it will not ; and when it does 
can it be said that lie 'is in a situation 
to act tm)7ar/ia//i/ between the parties ? No 
his opinion has bcen.bought and paid for ; 
is the property of ori§4)f the parties ; he has 
voluntarily disabled himself from acting with 
fidelity and impartiality ; he has knowingly 
done, or permitted another to do an acr, 
which has destroyed the just balance of hi^ 
mind, and he cannot in any proper sense bo 
a judge. In all such cases he acts contrary 
to his duty as a judge, in violation of his 
oath and of the great trust and confidence 
reposed in him. 

In the third article, there is a charge of a 
corrupt taking of certain sums of money, of 
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one Benjamin Dix, Esq. administrator of 
one Eri Rogers, as and for fees of office. In 
this case, a bill of particulars was made out 
by the judge, amounting in the whole to 
1(44,57. Of this sum $3 is charged for ex- 
tra writing, and the rest is for official servic- 
es. For some of these papers and services 
the law has provided the compensation, 
for others not; and as to the last he 
claims the benefit of usage, or a reasonable 
compensation for labour and service. But 
on none of these grounds can these charges 
be justified. There is an excess of six or 
seven dollars in this single bill, beyond his 
own usage in like cases : there is then a vio- 
lation of bis own law. If it is right, as he 
contends, to fix a compensation where the 
law has provided none, it is also right that 
he should abide by his own law. The tak- 
ing greater sums as fees of office than the 
law, his own usage, or analogy to like cases 
can justify, as he has done in not less than 
five instances in this bill, is in the nature of 
extortion. It is taking money colore officii^ 
unless it can be maintained, that there is no 
limit, as to the amount of fees which a 
judge of probate may lawfully demand and 
receive, but his own arbitrary discretion or 
good pleasure. This therefore is a plain, 
well proved case of misconduct and malad- 
ministration in office. 

[iVIr. Dutton here went into a minute exam- 
ination of the evidence and the law, upon 
the first, sixth, and eleventh articles, and 
then proceeded to the twelfth.] 

I now come to the tweltth article, " the 
little green spot'*as my learned friend called it, 
where impeachment flourishes ; the " little 
Oasis"amidst the desert which surrounds our 
cause. Sir I approach it with no pleasure ; 
for if the only green spots are tliose where 
impeachment grows, let my habitation be in 
the desert. But if indeed this be so, let it 
be also remembered, that it was the Res- 
pondent who planted and watered and cher- 
ished this deadly plant, and he alone must 
reap the bitter fruit. 

Much surmif^e, ingenious speculation and 
suhiHty have been brought to bear upon this 
article ; and many objections have been 
(U'ged against some portion of the evidence 
upon wliich it rests. It is a difficnh case to 
deal with, if there is any truth in the saying, 
,that " facts are stubborn things." 

in the examination of this article a very 
laboured attempt has been made ttMlfscredit 
the testimony of fVare, Before I proceed 
lo consider tl;e different objections which 
tiave been urged agaist his testimony, I 
would make one general remai-k. If it had 
been possible to impeach the veracity of 
Ware, wouhl it not have been done ? If 
one man in the county of Middlesex could 
have been found, who would have said, up- 
on the- stand, that the general reputation of 



Ware for veracity was had, or eVen questioD* 
able, would he not have been produeed? 
Two months have elapsed since the publica.- 
tion of this article ; with a perfect koovl- 
edge, that ffdre was the only witness wbo 
had been examined by the committee of tin 
House. The article, as frame j* was report* 
ed upon the strength of hU' evidence, in . 
connection with the papers belonging totki 
case; and yet no direct attempt isma«teto 
impeach his credit as a man of truth. The 
following objections have been made to the 
credit of ffare : — 

1. The transactions charged in the article 
took place five years ago ; — 

2. lie has had a misunderstanding or quar- 
rel with the Respondent ; — 

3. He is a particeps criminis ; — 

4. He is contradicted by Grout ; — 

5. The offence is so infamous as to be in- 
credible. 

As to the first, I would remark that it 
forms no solid objection to the credit of a 
witness, that he does npt forthwith become a 
public prosecutor. I appeal to the know- 
ledge and experience of every member of 
this Hon. Court, if it is not often true, that 
violations of law in matters of small amount, 
petty depredations upon property, and litde 
acts of injustice, are endured for a long 
time ;. till at length there is a spontaneous 
movement, to bring the ofifender to trial anil' 
punishment. 

As to the second, it does appear from the 
testimony of M'Intosh, that fVdre and the 
Respondent had for some time been on bad 
terms ; that the Respondent had sued him, 
that he was angry, and said he would, or 
could, have the Kepondent indicted ; but 
Ware had never been heard to make use of 
any language importing revenge. I agree, 
that he does not like the Respondent, and I 
presume he is not the only man in the coun- 
ty who has the same sentiment. Yet this 
does not, in my humble judgment, bring in* 
to doubt the veracity of fVare, 

As to the third ; — if Ware and the Res- 
pondent had colhided together to defraud 
the estate of the ward, and had divided the 
money between them, there might have 
been some color for this objection. But the 
money was demanded by the judge, and the 
payment objected to by Wiare, on the ground 
that nothing was due ; and it was not till the 
Respondent proposed to do a certain judi- 
cial act, that he yielded. 

As to the fourth ; I apprehend it will ap- 
pear on a little exammation, that there is no 
contradiction between the testimony of Grout 
and ffare. The first object of the Court 
will be, to see whether the story of these 
two witnesses cannot be reconciled. Ac- 
cording tofVate^s evidence,he and Grout were 
conversing about the ward's estate, within 
( hearing of tlie judge, who interrnpted the 
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conversation and proffered his ad vibe ; upon 
^ which Grout turned to thejudgCf and began 
\ to stale the case. Grout's testimony upon 
' this point is in these words : " After Ware 

and myself had conversed some time, being 
^ not more thansix feet from the judge, I turn- 
" ed to thejadgey,ns he was sitting at the table, 
"^ and supposingtre were conversing on a sub- 

* ject, in which rl was the duty of the judge of 
^x probate to direct, I began to state to him the 
^ circumstances relative to said notes," &ic. 
^ The only difference is, that Grout does not 
' state the previous interference of the judge % 

but on the supposition that he did thus in- 

* teifere, every circumstance related by Grout 
nitiualiy falls in with it, and there is not 

' tlic smallest variance between them. Grout 
says, that he turned to the judge and began 
to slate the circumstances, and IVare says 
the same thing. Ware relates a previous 
^^ circumstance, of ivhich Grout takes no no- 
tice ; and that is the whole amount of the 
'^ contradiction. The fact itself is of no im 
■^ portance ; it was an act of indelicacy, mere- 
^ iy, which few men would be likely to com- 
«^ niit. 

* Now let it be remarked, that the testimo- 
' ny of Ware, in every other particular, is ful- 
' Iy confirmed by the original papers, and by 

the testimony of Grout. I do maintain then, 
thrit his evidence remains unimpeached, and 
unimpeachable. 

As to the last objection, I have only to say, 
that however shameful or infamous the 
charge may be, it is, like any other factor 
transaction, susceptible of proof. The only 
question is, whether it is proved ,• for it ivill 
noli suppose be denied, that men do some- 
ttiiies commit infamous acts, and that they 
are convicted upon evidence, and punished. 

Now, if the testimony of Ware is wholly 
laid out of the case, all the material facts al- 
leged in this article are proved by the pa- 
pers and by Grout's evidence. What then 
■ do these facts as charged and proved im- 
port ? What species of legal offence do 
they constitute? I answer, in the first 
place, that they amount to corrrupt and 
criminal conduct in the judge ; a manifest 
and gross instance of misconduct in office. 
And this I hold to he a sufficient answer. 
This case is clearly within the provision of 
the constitution ; unless it can be shoivn, 
that there is no misconduct or maladminis- 
tra/ion in office which is not technically bri 
bery or extortioa. This has not and cannot 
be made out. It is not only a clear case of 
misconduct in office, but it is set forth sub- 
- stantially and formally : unless it can be 
shown, which it cannot be, that an article of 
impeachment must be framed with as much 
technical precision as an indictment at com- 
mon law. I have already att(^mpted to 
show, that there is a substantial difference 
between the course of proceeding in com- 
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' mon law courts and courts of impeachment ; 
and I am not disposed to surrender any part 
of the law or practice of impeachment. It 
is enough if the Court are satisfied ihat^hese 
aro adhered to, in the present case, widiout 
suffering themselves to be embarrassed with 
the ** unseemly niceties" of tho commojni 
law courts. 

But in examining the nature and charac- 
ter of the misconduct charged in this arti- 
cle, it does appear, in the first place,— to 
partake of the nature of, if it is not, mere 
extortion. Although it is true, that the ser- 
vice for which the five dollars was demand- 
ed was not strictly judicial, still it is evident, 
that both Ware and Grout considered it as 
pertaining to bis duty as judge, and it was 
solely on that ground th^u they resisted the 
payment. Whatever, distinction he chose 
to make between professional and offipial 
fees, they denied his right to do so, insisting 
that he had done nothing more than his du- 
ty as judge. As a means of extorting this 
money from Wa'e he proposed to do a judi- 
cial act, under circumslanceK importing a 
desire of concealment and implying a con- 
sciousness that it was wrong. The money 
was paid to him under an impression, that 
it was not due to him as a profess- 
ional man, and that it was more than he 
was entitled to receive as judge. In the sec- 
ond place, it was ^falsification of an impor- 
tant paper. The account had been exam- 
ined and approved by the overseers, who had 
an interest in the ward's estate, and been 
sworn to by the guardian. The certificate 
of the judge, that it had been so approved 
and sworn to, had been appended to the ac- 
count, and nothing remained but to place it 
upon the record. After all this had been 
done, the five dollars was added by the 
judge, and the foot of the account, of course, 
altered. It ilien became another and a dif- 
ferent account, and not the one which had 
been approved and sworn to. Yet the cer- 
tificate of the judge still declared, that this 
account, thus altered., had been approved by 
the overseers and sworn to by the guardi- 
an. 

I once more call the attention of the Court- 
to the impeachment of Lord Macclesfield, 
which took place one hundred years ago. 
He was at that time lord chancellor, and it 
is hardly necessary for mo to state, that it 
pertained to his officeito appoint the six mas- 
ters in chancery. Whenever one of these 
offices Sifenme vacant by death or resigna- 
tion, the chancellor proceeded to fill it by a 
new appointment. These oflicers of the 
court having large sums of money in their 
custody belonging to the different wards of 
chancery, the place of a niaster in chan<:pry 
was an object of desire and competition. — it 
appears from evidence in this case, that it 
had been the usage of fortner chancellors to 
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receive a present upon the admission of a m which they have 
master into his office. The cnarge in sub- \f ment, are such a&«a6} 
stance^ against Lord Macclesfielt) was, that 
these offices concerned the adininistration of 
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justice, that he corruptly, illegally, and ex- 
torsiveiy bargained and sold them, for large 
suras of money; audit appeared in evidence, 
that through tlie agency of his secretary, 
he used means to enhance the amount of the 
gift or present which he was to receive upon 
the admission of a master ; and that this 
was far beyond what his predecessors in of- 
fice had ever taken ; but it does not appear 
that any loss of the property in the custody 
of the masters was finally sustained, though 
one or t#o of them had failed ; nor 
is there any evidence, which throws a shad- 
ow of suspicion upon the purity or upright- 
ness of his judicial administration ; yet for 
these acts, wftiich were alleged to be " in 
breach and violation of his oath, as lord 
chancellor, and of the great trust reposed in 
him— contrary to the duty of his office, and 
against the good and wholesome laws and 
statutes of the ffkilm," he was impeached, 
tried, convicted and punished, by the loss of 
all his offices, by a fine of thirty thousand 
-|)ounds, and commitment to the tower. 

It has been stated by one of the learned 
counsel for the Respondent, that he has 
been distinguished fur the order, intelligence 
and legal ability, with which he has discharg- 
ed the duties of his office- I believe this to 
be true, and it is the more to be regretted, 
that a man so capable of being useful in an 
important office,shouId ever have had his in- 
tegrity brought into question. But neither his 
knowledge, nor talents, form any excuse for 
his misconduct in office. 

If ever there was a man, who could plead 
great talents, or great benefits conferred on 
mankind, as an excuse for corruption in of- 
fice, it was Lord Bacon : the great author 
of the reformation in learning — a reforma- 
tion hardly less important in the afi>iirs of 
the world than that in religion ; the man 
who first gave an impulse and direction to 
the human mind, which it still feels, and to 
which much of the advancement of the pres- 
ent age in useful knowledge, and sound 
learning is to be attributed : yet this great 
man, though confessing and bitterly lament- 
ing his misconduct, was fined forty thousand 
pounds, deprived of the great seal, and sent 
to the tower. He stands in the waste of 
time an object of wonder and pity, — (^ever 
marked as the ** greatest, wisest, mealiest of 
mankind." 

And noWyiVfr. President, tbei Managers are 
prepared to commit this cause, which has 
oppressed them with an anxiety they never 
felt before, to the final determination of this 
Hon. Court, with the most entire confidence 
in its wisdom and impartiality. They con- 
fidently trust, that the principles, upon / 



I tained at all times, and under all circum- 
stances. If they havi|. at all failed here, 
they must look to ihcF better discernment of 
the Court to correct their errors. Of this 
they are sure, that the/^ave been influenc- 
ed by no unworthy pi^udice or personal 
feeling towards the Respondent, in the dis- 
charge of a painful public duty. 

Let then the invocation which he has 
made to the sentiment of universal justice 
be^eard and answered ; let the law, which 
is sovereign over all, have its just applica- 
tion to the facts which are proved, and we 
ask no more ; let justice be laid to the line, 
and righteousness to the plummet, and let 
the Respondent who has demanded the test 
abidp the result. By the reproach his ex- 
ample has brought upon the administration 
of justice ; by the wrongs he has done to 
the widow and the orphan, whose little pit- 
tance of worldly estate his rapacity has made 
less ; by the wrongs he has done to the whole 
community in diminishing their confidence 
and respect for judicial institutions, and in 
the name of the violated law and constitu- 
tion of this Commonwealth, we pray the 
judgment of this Hon. Court against the 
Respondent. 

Mr. Dviton finished his remarks at a few 
minutes past eleven. 

Mr. WEBSTER.— Mr. President, I shall 
avail myself very briefly of the opportunity 
afforded me to correct the few important er- 
rors which I have remarked in the argument 
of the learned Managers. 

In Lord Macclesfield's case, the Chancel- 
lor was convicted, not because he took a 
larger sum of money than was usual for the 
appointment of a master ; but because, tak- 
ing such sum, he appointed to the office a 
man of no responsibility, and required j^ 
sureties ; in consequence of which misboii- 
duct, it was alleged that 40,0002. of suitors' 
money had been dissipated. I refer your 
honours to the 13th and 18th article of that 
impeachment. 

It was said veSterday that Ware was not a 
prosecutor. I refer your honours to the dep- 
osition of Grout, by which it will appear 
that Ware was present at the examination, 
and your honours will judge for what 
purpose. 

In relation to the sixth article— in point 
of law — I aver we stand entirely right. The 
learned gentlemen have now cited for the 
first time the statute of 1784 " for the more 
easy partition of lands, Stc." and infer from 
it that all that was done for Mary Trow- 
bridge, might have been done at the Su- 
preme Judicial Court, or Court of Common 
Pleas. I (ead the law diflerently. It is a 
provision of Probate law, that, where an es- 
tate cannot be divided among the heirs with- 
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Alt injury, one sli4Eij{iJI|ift ^.^^ make rea- .1 act in tke nature' of bribery or «xtortioB| 
sonaw allowance iililri^'lCit ; and so after- |/ could the Respondent be impeached of mis- 
wards by another |i|rbTisloit,' where it is un- 
equally divided, the balance is to be made up. 
Partition of lands anoug tenants in CAm- 
non, is indeed matter oi original jurisdic- 
tion with the other courts ; but there is no 
law in this commonwealth, authorizing the 
assignment ot an intestate's estate to the 
oldest or o'her child, without application 
. made, and leave obtained at the probate of- 
. fice. And we do not say, or allow that eve- 
ry thing was done ia this ease by agreement 
• .among the parties. Neither do we admit 
as gentlemen have asserted, that the Res- 
-J pondent in this instance acted as counsel af- 
- ter he was judge, in a case for his own judi- 
~ cial decision. There is nothing of the kind 
^ in evidence. True, the papers are in the 
, Respondent's hand writing ; and so are oth- 
~ or formal papers (for these are mere forma] 
./papers) that issue from bis office- He fills 
1' up the blanks. 

/ There was a little misunderstanding of 
j the ground assumed by one of my learned 
colleagues, where he was represented as say- 
ing, that the Respondent could be iu^>each- 
ad only for bribery or extortion in office. 
The ground was, that the charges exhibited 
agciinst hiai could be brought in under those 
heads only, if at all. 

As CO the allo>vance of the account, and 
the certificate of the Selectmen, in Ware's 
case, .your Honours will perceive that the 
certificate was brought to the Judge only as 
« reason why that account should be allow- 
ed ; and did not preclude him from allow- 
ing any other item, for which he saw rea- 
son. As to the item in question having 
beeo added after the account was sworn to, 
that depends solely on the credibility of 
Ware. 



Ip fegard to ,the sixth article again ; Dr. 
Prodktt^s testimony was, expressly, that it 
was agreed by the parties to nuke the re- 
port of the commissioners final. 

One word more and I have done. The 
learned gentleman yesterday stated, and con- 
sidered it proved, that the customary charga of 
Jl3,60 for administration was made up with- 
out any reference to the fee-bill. In an- 
swer we again state, that not less than eight 
or ten papers are made out on that occasion ; 
that of these only two are provided for in 
the fee-bill ; and the register only said, that 
when he came into office he found that ag- 
gregate charge for the whole business, and 
tnat he never knew how the prices on the 
papers not provided for were averaged. 

Mr. BLAKE. For my own sake, rath- 
«r than that of my Hon. Client, I beg 
leave to make a single remark. It is with re- 
lation to a mistake of the Hon. Managers as l 



conduct and maladministration in offiqe. 

But so far ftem asserting that he xiould be 
impeached only for bribery and extortion, 
I distinctly enumerated five different cases 
of misconduct which I considered impeach- 
able. 

Mr. DUTTON. I have also a single 
remark to make, in answer' to the learn- 
ed gentleman on the case of lord Maccles- 
field. It is true that he was charged in the 
articles alluded to with having occasioned a 
loss to certain wards ha chancery, by ap« 
pointing a master of no responsibility ; but 
he was not convicted on that ground. On 
the contrary it appeared tftat no loss was 
eventually sustained ; and the other articles 
were as I stated. 

Mr. SHAW. In relation to the Trow- 
bridge case, I beg to refer the Court oneo 
more to part of the 4tb, and the whole of 
the 5th section, of the act concerning intes- 
tate estates. 1 M<u$, Laws, /?. 126. I take 
it the object of these provisions is only to 
preserve entire the family estate. The gen- 
eral provision for assigning a piece of land 
to one of the parties interested, with an al- 
lowance to the -rest of a pix)portionate value, 
is in the 15th section of the same act, p. 130. 
The subsequent act in p. 145 empowers the 
Supreme Judicial Court, and Court of Com- 
mon Pleas, to appoint commissioners to 
make partition of lands. I will now stale 
what I take to be the difference established 
by adjudged cases in the operation of the 
two acts. Where there has been no aliena- 
tion of the estate, the jurisdictbn, by the 
first act, lies with the judge of probate. 
Where there has been, then the jurisdiction 
of the judge of probate is devested ; and 
the parties, as tenants in common, must ap- 
ply for partition to the other courts ; but 
they may also in the former case. The 
several Courts of Common Pleas and ttie 
Supreme Judicial Court have jurisdiction 
over a whole class of cases, of which ti>e 
judge of probate has jurisdiction over a part 
only. 

Mr. WEBSTER. There was one other 
fact misrepresented. It was argued as if it 
did not appear that Mary Trowbridge bad 
any other counsel than the Respondent af- 
ter he was judge. It does appear by one oftfae 
papers in the case : which is in the hancl- 
writins; of Yhe Hon. Timothy Bigelow. 

MRTSHAW. It does not appear howev- 
er on whose retainer Mr. Bigelow acted. 

PRESIDENT. The case is now gone 
through. What oourse will your Honors 
take ? 

Mr. LTMAN moved, that the Court be 
adjourned, and the spectators directed to 



to one ground of my argument. The po- U withdraw. 

sition takea was, that for no extra-judicial j| Mr. SULLIVAN thought, that a time 
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ongbt to be (ixeil when ihe opinion of ihe 
Court should bo pronouneed ; and moved 
■u adjoumiueiit to 9 o'clock IO-iaurroir 

morning ; and so frum day to day, at often 
■IS should be necessary unlil (lie judiinient 
werefiiiBilyafeicedon. 

Mr. LYMAN beJieved it wm cnstomary 
for the HodsE of Kepresciiiativea first to 
i. message lo ihe Senate demanding 



I, that could not be 
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SULLIVAN 
till at-er verdict. 

Mr. VARNUM said, that judgniefit could 
Bi weH be rendered on ihat day hi any oth- 
er, and moved an ai^outnment lo half past 
lliree in lliu al'leinoon. 

Another mcni be J movi'il an ailiournmenl 
toIOo'clocb,Bnd anotherto 12 o'clock the 

The question wa' first taken, according lo 
tfaeruln of ihe House, on adjiiiirring to the 
fartliesl time protJ'ised ; nninely, H o'clock 
the next day ;iiit| decided in the nega- 
tive. Ayes 10 — Noes 3. 

■Hie question was ben taken on atljourn- 
menl to 10 I'clock the ne»t morning, and 
decided in the affirmative. Ayes IS— 
Noes 9. 

The Court was adjonrned to 10 o'clock 
accordingly. 



8ENATE- 

COVRT OF mPh^CHM£JVT.' 

After the usual iheesiiges beiwevu lk§ 
two bouses the Cottrbwas optinedat30«iii- 
iites before II ; the Senate having bra 
Vreviously silting with closed <loi,rs. 

The folloiviiie lesolre wat read by tte 
Pre.idenl, viz :- 

Resolved, 4J!at in takii.g ihejudgnienlrf 
the Senate upon the art;cles of impeach- 
mtm.iiow pending against James Presiolt, 
Esquire, the President of ihe Senate ^al 
call on each ineraber by his name, and upon 
each article propose Ibe following question; 
—How say yon, is the RespoDflent Jhidm 
Piescott, guilty, or not guilty, of miscon- 
duel and maladministration in ofGce, ts 
charged in ihe — ariicle of inipeaehment ; 
AVhereupon, each member shnll ri^e in hh 
place, and answer gviUy, or votguUty. 

The Clerk wasorderetl loread ihe firHu- 
licle, which being read, the President look 
the opinion O "llieniembers of the Couti res- 
pectively in lie form before prescribed. 

The other arlicles were then read in iheit 
order, and he qneslion put iijioii each. 

The opinion ufeachmeinbor, a* well asllie 
ilecbioii upon each article may be seen i» 
the following 



AUTICLE 

Mr. Bourne 
Mr. Thomas 
Mr. Rugeles 
Mr. Clark 
Mr. Mosely 
Mr. Dooliitle 
Mr. Raniuul 
Mr. Whiitemore 
Mr. Sullivan 
Mr. Eastman 
Mr. Bii>elow 
Mr. AlTen 
Mr. Reynolds 
Mr. Tuhs 
Mr. D»ighi 
Mr. Pai ker 

Mr! Williams 
Hi. Gardner 
Mr. Hyde 
Mr. Hunnewell 
Mr. Pickman 
Mr. Barlleit 
Mr. Welles 
Mr. Brooks 
Mr. Vamum 
The President 
Guitlv, 
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Mr. Williams being oalled upon said he 
thought himself incompetent to give an 
opinion bjr reason of his absence during a 
great part of the trial. 

Messrs. Glray and Ijongley, who had been 
sworn at the preceding session, were absent 
during the trial, as well as at the taking of 
the final vote. 

Mr. iMyrick was present only at the latter 
part of the tiial and having never been sworn, 
was not called upon for an opinion. 

The President gave no opinion excepting 
on the secttitd article,wi)en the vote standing IS 
guilty, and 12 not guUty, the President said 
it had beoome his duty to express an opinion 
and he pronounced the Respondent no^g'ut'/- 
iy on this article. 

Two hours and ten minutes were con- 
sumed in taking the opinions of the Court. 

PRESIDENT. The Court have de- 
clared the Respondent 7%ot guilty of mis- 
conduct and malaidministration in office, as 
charged against him in every article except 
in the third, and the twelfth ; and on those 
articles he is pronounced guxUy by a majori- 
ty of the members present and voting there- 
on. 

Mr. KING. Mr. Presidei^t ; the Mana- 
gers acting for the House of Representa- 
tives and in behalf of the people of Massa- 
chusetts are nut now instructed to demand 
judgment against the Respondent ; btit wdl 
report the decision of the Court to the 
House of Representatives who have directed 
their Managers to state that upon receiving 
such report they will forthwith act thereon. 

A.t one o'clock the Court was adjourned 
to half past three. 

SENATTE. 

Mr. King came up so.^n after the adjourn- 
ment of the Court with a message, and 
Stated, that he was directed by the House of 
RepresentativM to inform the Hon. Senate^ 
that the House had voted to demand judg- 
ment against the Respondent, and were pre- 
pared so to do, as soon as the Hon, Senate 
should be ready to pronounce the same. 

The Senate afterwards sat with closed 
doors. 

▲FTEarCOON. 

The Senate met and sat with closed doors. 
At 20 minutes past 4 the doors were open- 
ed. Mr. Thomas was charged with a mes- 
sage to the House to inform them that the 
Senate was ready to proceed further in the 
trial of James Proscott, Judge, &&c. Mr. 
' Leland came in with a message that the 
Hoi^e would attend forthwith. The House 
then entered in their usual order and took 

COURT OF IMPEACHMEjYT, 

The Court beinc; opened and the Respon- 
dent called, the House of Representatives 
rose and stood while their Managers, through 
Mr. KING tlie chairman, demanded judg- 
ment as follows : — 



Mr. President, the House of Representa- 
tives having impeached James Prescott, 
judge of probate, kc, for the county of Mid- 
dlesex of misconduct and maladministratioo 
in his said office, and the said Prescott after 
a full, fair and impartial hearing on his trial 
at the Bar of this Hon. Court having been 
convicted of misconduct and maladministra- 
tion in his said otfice,the House of Repre- 
sentatives now here present do in their own 
name and in the name of the people oC the 
Commonwealth demand that this Hon. 
Court render such judgment in the premis- 
es, as to right and justice may appertain, 
and as the constitution and laws of this 
! Commonwealth authorise and require. 
I PRESIDENT. The Hon. Managers 
have now moved that judgment be pronoun- 
ced. Has the Respondent any motion tq. 
offer ? 

I Mr. WEBSTER. My Hon. Client ha^^ 
> the misfortune this morning of learning 
I from the President of this Hon. Court tkat 
on two of the articles he was pronounoed 
' guilty. He supposed of course that aa op- 
portunity would be afforded him to moTe in 
arrest o( judgment, or to argue on the de- 
gree of punishment, which the Court might 
think proper to inflict. For this purpose he 
appeared at the door of this chamber at the 
, hour to which the Court was adjourned, and 
found it closed against him. If, as he un- 
derstands, the Senate has signi!ie4 to the 
, House of Representatives its readinesstopro- 
i nounce sentence, he presumes that sentence 
; is formed, and that it is now incompetent 
for him by any observations of his Counsel 
: to attempt to change that sentence. 
j PRESIDENT (after a pause of some 
j minutes.) Are your honours ready to pro- 
' nounce sentence ? If no reason be offered 
i why judgment should be arrested, or any 
motion made on behalf of the Respondent, 
; or by some member of this Court, i must 
I proceed to proiioMuce the sentence of tlte 
Court. 

Mr. WEBSTER. The Respondent had , 
intended by his counsel to say a few words, 
while he thought it tvould be of any avail. 
If he is to understand that the sentence is 
prepared, his counsel do not feel themselves 
bound to make any observations. 

PRESIDENT. The Respondent an<l 
liis counsel must understand that this Court^ 
is now prepared to render judgment, unle^' 
a motion is made in ari'est ; whidi motion 
the Respondent is still at liberty to make. 

Mr. VVEBST3RJL It was in relation, Sfr, 
10 that prepar«tm« that the Respondent 
hoped to hafo been heard. If the Court is 
prepared to pronounce judgment, he consid- 
ers the occasion as gone by, and he has no . 
motion to submit. «*• 

,, Mr. PICKMAN. I do not understand 
r that the members of the Court have plcdg- 
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«d themselves to any particular conduct. I 
flupposed, if the Respondent siade no nio- 
' tionin arrest or in mitigAtion, that we were 
now ready to pronounce sentence. Bat the 
ease is open to the Respondent, or to the 
Managers, to make any suggestions to the 
Court which shall appear to ttieni to be prop- 
er, and the Court will take them into con- 
sideration. I however move that the Covrt 
declare itself ready to hear any suggestion 
from the Respondent. ^ 

The Court asseuted to the motion. 

PRESIDE I>rT. The course pursu- 
ed by the Court was this. They agreed 
on the sentence to be pronounced unless 
seme suggestion 4or a stay of judgment 
•hould be made by the Respondent or by 
the Maoageri. The Court is now open to 
Mceive any motion. 

- Mr. WEBSTER. The course which has 
feen adopted is so extremely novel, and so 
iifierent from the practice of courts to which 
I iNhre been accustomed, that I cannot con- 
sider it my duty to my client, to speak a- 
gaintt a judgment already formed. It might 
Savetveen material to address some considera- 
tions to the Court before that judgMent was 
formed. We do not now think it our duty 
to our honourable client, to trouble your hon« 
ours with ahy observations. 

PRESIDENT. Unless some of your 
honours propose some other course, it 
will be tty duty to proceed to pronounce the 
Judgment of this court. 

Mr. SULLIVAN. I am not aware that 
(he proceedings of this court have been in 
iny degree novel. I do not however rise 
for the purpose of entering into an argument 
in defence of the court, but to make such an 
explanation that the Respondent may under- 
itand that any course is now open to him 
that ever was. A majority of the court at 
1 o'clock declared the Respondent guilty on 
two of the articles of impeachment. No 
notice was then given of any intention on 
his part to make any motion in arrest of 
. judgment, or in mitigation of sentence, and 
the Court could not know that he had 
any such intention. Itbecame their duty to 
go on, and deliberate te the judgment to be 
pronounced if nothing should be offered to 
change the course of proceeding. This 
they had done^ and they had given notice to 
the Hon. House that they were ready to 
proceed in the trial. I have no notion that 
any member of the Court has formed a 
judgment not to be altered if any reason is 
offered for a change. The Respondent is 
now called upon, I conceive in the proper 
order, to say whether he has any reason to 
offer why sentence shall not be passed upon 
him. I have distinctly understood that he 
^ has now all the advantage that he could ev- 
er have hud. If he has nothing to offer 
there is no reason why the court should not 



proceed to pronOunce jodgn^ent. Bttt it 
ought not to be understood that he has not 
had every epportfinity which he ought to 
have to be heard and make his objections. 

Mr. WEBSTER. Th» Respondent's 
counsel are only desirous of being informed 
of the course they are expected to puiene, 
and to see that it is such a course as they owe 
to their client and to themselves. Am I to 
understand that the subject is open for obser- 
vations in favor of an arrest of judgment, 
and of a mitigation of the sentence? I presume 
from the information to the Hon. House that 
the Court are ready to proceed to pronounce 
judgment, that it is not so, 

PRESIDENT. It may be proper to ht- 
form the counsel, that the Court gave notice 
to the Hon. House, not that they were ready 
to give judgment, but that they were ready 
to proceed further in the trial. They are 
now ready to hear any remarks of the coun- 
sel for the Respondent, to show that judg- 
ment should not be rendered against him. 

Mr. WEBSTER. Am I to understand 
that the remarks of the counsel for the Res- 
pondent are to be confined to objections to 
the rendering of any judgment ? 

Several memhera. No Sir. 

MR. PICKMAN. I understood it to be 
distinctly stated that the whole subject of 
the judgment would be open for observa- 
tion, and if any remarks were made in be- 
half of the Respondent they wouM be tak- 
en into consideiation. The jiidgmeiit 
agreed on was to be pronounced, only in case 
the Respondent had nothing to say. This 
is the same course that is pursued in com- 
mon law courts. 

Mr. LYMAN. I consider the counsel 
for the Respondent as havmg waved their 
right to address the Court. I do not se'Se 
any advantage in keeping the House of Rep- 
resentatives waiting here any longer. I 
move that the Court now proceed to pro- 
nounce judgment. 

Mr. WEBSTER. The counsel for the 
Respondent have not waved any right. jQn 
the contrary they had intended if the Court 
had remained undecided, to be heard. But 
they do not intend to argue a question al- 
ready decided. • 

Mr. SULLIVAN. It appears to me that 
the Court has intimated, as plainly as possi- 
ble, that it has formed no decision whioh is 
HOt subject to be changed in consequence of 
what may be offered by the Re^ondent. 
I wish it to be understood, that there is no 
agreement that a particular sentence shall 
be pronounced, but in case no motion is 
made by him. 

Mr. WEBSTER. I understood the 
President of this Court to say that observa- 
tions might be made against the rendering 
of any judgment, but not in relation to » 
mitigation of sentence. 
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PRESH>ENT. It i» wkh great pain that 
I find myself called on to act on thte occa- 
9ioB. It is well known froAi the Tote that 1 
have given what iny owif opinion is in r6la* 
tion to the cate. But a question has been 
taken by this board, and they have decided 
on two of the articles against th« Respon- 
dent, I have never known it to be the 
practice of any court, after having come to 
an opinou and declared it. unless there was 
immedia'te notice given of some motion to 
be made, to adopt any other course than \o 
proceed to determine what judgment should 
be pronounced. 

Mr. DWIGHT. I think the Respon- 
dent has had every reasonable indulgence. 
I move that the Court proceed to pronounce 
judgment. 

Mr. WGB T£R. The Respondent's 
counsel thuug it decorous to wait until 
they had an int ation that they should be 
beard. I can only say, that as far as my 
practice has extended, it has been usual to 
hear a mation in arrest of judgment, if any 
is made, before the judgment is determined 
on. 

Mr. PICKMAN^ I did think as I 
stated before, thai he subject was open for 
the Respondent's counsel, to make any ob- 
servations either to ('btain an arrest of judg- 
ment, or a mitigation of the sentence. Ift 
am mistaken I now move, that the Court 
he^ir any remarks, which the Respondent's 
counsel may now offer, and that thoy 
deliberate upon them before proceeding to 
pronounee sentence. 

Mr. SULLtVAN. I would propose to 
fhe Fion. gentleman so to amend his mo- 
tion, Ihat the President shall ask the Res- 
pondent whether he has any thing to 'say 
why judgment should not be pronounced, or 
in relation to the degree of punishment to be 
awarded against him. 

Mr. WELLES. I do not rise to any 
technical point, for these I do not wish to 
meddle with, but merely to observe, tliat I 
did not consider that any decision was made 
in relation to the sentence, but on the con- 
dition that nothing should be suggested on 
behalf of the Respondent, in mitigation of 
sentence or in arrestjof judgment. 

Mr. Pickman withdrew his motion, and 
Mr. DOOLITTLE offered the following in 
writing : — ^That the Court v now hear and 
consider any suggestion from ihe Rpspon- 
dent in mitigation of sentence, or in arrest 
of judgment. 

The motion was agreed to. 

PRESIDENT. The Court is now open 
to hear any motion from the Respondent, 
either in arrest of judgment or initigation of 
^^entence ^ 

Mr. WEBSTER. If I am to under- 
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stand he meaning of the order or resolution 
which has jus^ passed to be, that the Court 
has not mad« up itsi judgment, and that the 
sentence is a subject yet to be deliberated' 
! upon, I have something which I wish to 
I say to the Court. But I wish to know 
1 whether I am right in giving such/ a con- 
struction to the vote just passed. 

PRESIDENT. . The learned comml 
has the order before him and can^udge for 
himself^ [The President reads the order.] 

Mr. WEBSTER. I am not a member 
of ihe Hon. Court, and have no right to 
construe its orders. I wish to know distinct- 
ly from the head of the Court how , I am tt> 
understand it. 

PRESIDENT. This Court, following 
the precedents of the courts of common 
law, after having heard the Managers oo the 
part of the House, and the Respondeat in 
his defence, by a majority of votes pre- 
nounced the Respondent guilty ; they 
have also agreed on the sentence to||p pro- 
nounced by me as their organ, if no suiSi- 
ci«nt reason should be offered why ihe sen- 
tence should not be pronounced. But they 
hav%iiow voted, that they will hear any sug- 
gestions from the Respondent's counsel, 
either in arrest of judgment or in mitiga- 
ion of the sentence. There can be no 
doubt, that if the counsel for the Respondent " 
shall offer any reason lor an arrest of judg- 
ment, or in favor of a milder sentence, that 
shall induce any member to change hisopin- 
ion, that member will move the Court to 
proceed to deliberate further upon the sen- 
tence. 

Mr. WEBSTER. If the opinion of the 
Court is already formed, and I am to under- 
stand that my client is put to die disadvan- 
tage of moving for a reconsideration of their 
opinion, I shall decline making any remark. 

PRESIDENT (after a short pause) xVo 
motion in arrest of judgment being made 
by the Respondent, if no motion is made by 
any member of the Court, I shall proceed 
to pronounce the sentence of the Court. 

After a pause the president pronounced 
judgment and s^ence as follows, viz : — 

The Court Hff^e trial of impeachment 
having'found James Prescott guilty of mis- 
conduct and maladministration in the of- 
fice of Judge of Probateof wills and for 
granting letters of administ'ration within and 
for the county of Middlesex, charged upon 
him in the third article and twelfth article of 
impeachment as charged against htm by the 
House of Rewesenta lives— It is considered 
by the Cour^ that the said James Prescott 
be removed froiti the office of Judge as afore- 
said, for the county aforesaid, and he is re- 
moved accordingly. 

The Court, on motion of Mr. Lyman, 
was then adjourned without day. 
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.■'" < ■ ^RlfiAT, APRIL 27. 

^^.* After th^Hous# had attended oa the 

^Krart '6[ Jinpeachmcut, juid returned to 

pitfiii o^n di'dittber, Mr. King, chairman of 

"^^tie.Jfcnwkehi^) to conduct the impeacbngient 

' walniit James Prescolt, reported, that the 

y liud Prescolt had been convicted before the 

•'t Hun' Senate on fWo of the said articles of 

hf) peach ment. 

it Was thereupon ruihxdf thatthe House 
'do demand judgment against James Pres- 
cott,Esquire,who has baen convicted o£ittiis- 
conduct and maladministration in his office 
as Jiulg^ o(r Probate, £cc for the county of 
Middlesex, by the Hon. tlie Senate of thiaj. 
Common weaUh, upon the impeachment 
thereof made by this House. 

it was also resolved^ that the committee 
a{^intet! to nianage said impeachment do 
fiifthwith proceed to the bar of the Hon. 
Senate, and there, in the name of this House 
and qf the people of this Commonwealth, 
demand judgment against the said James 
Prescott, upon said conviction. 

Mr. Kin^ was charged with a message to 
inform the Senate. ^ 

AFTERNOON. 

Tlie House having proceeded to the Sen- 
atr. ciiamber and returned to their own 
cliamber, on motion pf Mr. Hoyt, of Deer- 

flcld, it WAS 

R'solvedt that the thanks of this House 
be given to their Managers in the impeach- 
ment and irial of James Prescott, and that 
litis House iiighly appreciate the intelligence, 
(iie iearnins, and the ability displayed by 
ihcni in their arducnis labours fur the pro- 
motion of public justice. 

IN SENATE. 

SATURDAY, APRIL 28. 

Oil motion of Mr. Williams ; — 

On/crerf, That a message be sent to His 
Rxoollency tlio Governor to inform him that 
James Prescott, Esq. has been convicted of 
misconduct and u'ynladministration in his of- 
fice of ju(l£:c of probate of wills and for 
grantio;; letters of administration within 
and for the County ofJMliddlesex, upon 
articles of i^mpfachment exhibited against 
him by tlie House of Representatives, 
and has thereupon by judgment of the 
Senate sitting as a court of impeachment, 
been removed from his said office ; a copy 
of which judgment wHl ba certified to His 
Kxcellency by the clerk of the Senate in 
due time. 

Mr. W. was charged with the message. 

On motion of Mr. Williams : — 

Ordered, That the clerk of ihc ■ « nnte ho 
authorised and directed to purc'.r>se :* siWfi- 
cient number of copies of the Tii;^) •. f Jainc s 
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be. in the county of Middlesex on artklei 
of impeachment exhibited against bim bj 
the House of Represeotatives, to fumiab 
each member of the Senate who has attend- 
ed the present session of the General Court 
with one copy. 

A resolve for paying witnesses and other 
persons for travel and attendance andswictt 
as witn«si||i| &c. came up from the Hous» 
of Repretentatives and was concurred in bj 
the Senate. 

HOUSE OF REPRESENT ATIVES* 

SATURDAY, AFRIL £8. 

A resolve for pay mg witnesses and otJier 
persons for travel and attendance and sei- 
vices as witnesses, be. in the trial of the im- 
peachaient* against James Prescott, Esq. 
was twice read and passed ; and sent up'for 
concurrence. 

Ordered, that the clerk of this House be 
directed to procure and deliver to each mem- 
ber of this House a copy of the report of the 
trial of James Prescott, Esq, late Judge of 
Probate for the couaty of Middlesex provid- 
ed any report thereof shall be speedily publish- 
which in the opinion of the speaker of this 
House shall appear to be faithful and cor- 
rect and charged at a reasonable price, and 
that the Hon. Speaker of this House be re- 
quested to cefdfy to the Clerk accord- 
ingly. 

[The House met each day, forenoon and 
afternoon, at half an hour before the time to 
which the Conrt of Impeachment was ad- 
journed — leceived the message from the Sen- 
ate notifying their readiness to proceed in 
the trial — returned a message to inform the 
Senate that they would attend forthwith- 
attended at the bar of the Court during the 
trial — and returned to their own chamber.] 

l_Omitted in Ike preper place] 

HOUSE OF REPRESENTATIVES. 

FRIDAY, APRIL 18. 

Ordered,' that if during the trial of the 
impeachment i>ow depending before thcf 
Hon. Senate, a quorum of the House should 
not be present at the hour to which that high 
Court shall be from time to time adjourncci ; 
those members who are present shall be 
called to order, and may accompany the 
Managers to the bar of the Senate, to proceed 
on the trial of said impeachment. 

The Speaker communicated to the House 
a letter from the Hon. Levi Lincoln, stating 
that it would not be in his power to attend 
during the session, and requesting that his 
place as Manager of the impeachment of 
James I'lescoti, Esq. might be supplied by 
snne other person, ll was thereupon oVder- 
'cd, thnt Mr. Lincoln be excused from fur- 
jther serving as Manager, and that this day at 
I o'clock be asfsi^ned Wn choosing a Mana? 



Prescott, Esq. Judge of Probate (if wills, jger in his place. At the time assigned, tha 



'^. 



m 



V 



TdUL OF JU(|G£ PRESCOTT. 



'^ 



honse proceeded to elect by ballot, and made 
choice of HORA^TIO G. NEWCOMB, 
Esq. of Winchendon. Mr. Phelps was in- 
structed to inform the Senate of tlie choice. 

Ordered, That the Clerk be directed to 
cause each member of the House to be fur- 
nished with a printed copy of the charges 
against James Prescott, Esq. Jud^.^ Pro- 
bate fof the County of Middlesex---bis an- 
swer to the same — and the replication of 
this Hous». 

FRIDAY, APRIL 20. 

Mr. Baylies, one of the Managers of the 
impeaehment, not having attended in his 
place, the House proceeded to elect by bal- 
lot an additional Manager, and FRANCIS 
C. GRAY, Esq. of Boston, was chosen. 

Mr. Sibley, was instructed to inform the 
Senate of the choice. 

At pjiE^e 7, immediately before the Articles, the 
following was omitted, viz : f 

Commonwealth of Massachusetts. 
Articles of impeachment, preferred a- 
gainst James PrescottjEsq. Judge of the Pro- 









bate of wills and for granting adntint^fi* 
tion within and for the wunty^of Middies ^i; 
se«, by the House of Represent^ttT^ of ^tlvit.''» * 
said Commonwealth, in their owiHRMfte; nni. 
in the name of the people of ]Mtaiia4bul|tts ; . 
and [to be] exhibited to the Honorab1e,^HMI , 
Senate of said Commonwealth, liiis iftfeft- 
day of February in the ^<pr of otir Lonl . 
one thousand eight hundred and twenty one. 

At page 10, *iimuediately aft^r the Articles, 
rend as follows, viz : 4. 

Hti^e of Represeniaiives, Feb, 5, 1821. 

. Read and accepted, 

JOSIAH QUINCY, Speaker. 
Attest, . " * 

Senjamin Pollard Clerk. 

At page 11, near the end, it should 
been mentloned,Mhat after tbe Articles 
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been read !• the Respondent, and he 
pleaded not guilty, an attested copy of iheiu 
was handed to him by the clerk. 
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A SHORT account of the former impoacli- 
ments in this Gonvionwealtli, since ihe 
adoption of the ccmitlUltion, collected from 
the journals of the Senate and House of 
Hepresentatives, will not, we trust, be unac- 
ceptable to our readers, eiypeciaUy to such of 
them as shall hereafter Ub •ngaged in trials 
. of this nature. 

The first case which we find upon record, 
il that of William Greenleaf, Esq. slieriffof 
tlie county of Worcester, as earijr as the 
vear 1788. The course of proceedings In 
his case differs in several particulars from 
that pursued in relation to Judge Prescuti. 
The attention of the House of Representa- 
tives ivns first called to the subject by peti- 
tions of the inhabitants of the towns of Pe- 
tersham and Hardwif k against W. G. for il- 
legal conduct in bis office of sheriff, praying 
for an inquiry thereon, and that he might be 
impeached if found guilty. On the 7th of 
March these petitions were read and com- 
mitted. On the 11th the committee report- 
ed an order, which was accepted, *' that the 
petitioners serve said W. G. Esq. ivith a 
copy of their petitions, and of this order 
thereon, at least thirty days before the sec- 
ond Wednesday of the next session of the 
General Court, that he appear on that day, 
to show cause, if any he has, why the prayer 
of their said petitions should not be granted. 
And also the petitioners are hereby required 
to appear on said day with their evidence to 
support the charges'alleged in their said pe- 
titions against the said W. G." This order 
was duly served, and on the 4th of June a 
CQm'mittee was appointed to consider the 
complaints of the towns of Petersham and 
Hardwick, and to hear the parties and re- 
port. This committee was discharged on 
the dtb, and it was ordered that the parties 
be admitted to a hearing on the floor of the 
House the next day, and that eitherr of the 
parties be heard by themselves or one coun- 
sel. On the 6th the hearing was postponed, 
at the request of W. &. until the next morn- 
ing. On the 7th a representation of one 
of the agents of Petersham, praying a post- 
ponement of the hearing to the next session, 
was referred to a committee, who reported 
the same day. Whereupon it was ordered, 
that an order issue for any witnesses to sup- 1^ 
port the complaint, which said agent may re- 
quest, and that Mr. Kinsley of Hardwick, 
be a coaimittee to attend to the serving of 
such order. On the 11th, in the forenoon. 



the House sent a message to the Senttt) 
that they were about to proceed upon t 
public hearing, and ceuld not conveniently 
receive any messages at present, but that the/ 
would inform the Senate when the hearing was 
over. The complainants were then admit- 
ted, by their agent, on the floor of the HousSi 
and the said W. G. by himself, and one 
counsel, and were heard upon the subject of 
the complaints in part. In the afternoon thi 
subject was resumed, and after a full bear- 
ing, the parties had leave to wiiiidraw. Af- 
ter debate, the further consideration of 
the subject was postponed to the next 
morning. On the ISth the House re- 
sumed the consideration of the conipluot% 
and the following question was put — *^ wheth- 
er the evidence exhibibited to this House be 
a sufficient ground for bringing forward ar-. 
tides of impeachment against W. 6. Stc. 
for misconduct and maladministration in his 
office?^ The members present vrete^Bl] 
of whom 167 voted in the aflSrmative. It 
was then ordered that Messrs. Phelps,Dawes, 
Bowdoin, CJboate and Bourne be a coniinit* 
tee to prepare articles. This committee oi 
the 14th reported six articles, which wera 
read and accepted, and thereupoil Me^^rs. 
Heath, Dawes, Ames, Phelps and Cboate 
were appointed a committee to carry ti:m 
up to the Senate. The articles are preced- 
ed by a full recital of the prior proceedingSf 
in which however no reference is made to 
the petition ef the town of Hardwick. Tbe 
recital concludes — ^<And whereas it dolli 
appear, that the charges laid in the petitioii 
aforesaid are well founded and substantiated, 
and that the said W. G. Esq. &lc. is guikj 
of misconduct and maladministration in tbit 
office— Therefore this House of Represenii- 
tives do offer and present to the said Hon* 
Senate, against the aforesaid W. G, &c. kll 
and singular the general and special articWs 
of impeachment following ; viz. l.Thu -aid 
W. G. ^chath illegally and uujustly, fron 
time to time, detained in his own hands, for 
his own private use, public monies, when 
the Commonweahh had a right to, and wis 
in great want of the same." This may 
safely enough be presumed to be one of IM 
general articles abovementionei ; it will bi 
found more difficult to determine which ait 
the fecial. The td Art. accuses the and 
W. G. in much the same informal manneri 
of having exhibited to the Treasurer of this 
Commonwealth in order to be laid btlbit 
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tho House of Representatives thereof, false 
and dishonest accounts of monies which he, 
as sheriff aforesaid, had collected in pavmAnt 
of public taxes." The Sd Art. alleges, that 
be had *' from time to time, and for the space 
of more than two years together, illegally 
detained in his own hands, and for his own 
private use, certain monies belonging to the 
aforesaid inhabitants of the town of Peters- 
ham for which he never accounled to them." 

_ Art. 4th is, that on a certain day he ''did pro- 
cure from the Treasurer of the Common- 
wealth an execution for money, which mon- 
ey he had then already received on a former 
execution." Art. 5th sets forth, rather more 
at length than the others, that he falsely re- 
turned to the Treasurer a certain execution 
as unsatisfied, upon which he had received a 
certain sum in part satisfaction. The 6th and 
last is, that on a certain day he did " ^injust- 
ly procure a warrant of distress to be serv- 
ed on the inhabitants of Petersham afore- 
Said for a large sum of money, which he 

' then well knew they had long before paid.** 

« A.11 which the House of Representatives say 
they are ready to verify, and that they do 
thereupon, as the Grand Inquestjof the Com- 
monwealth, impeach the said W. 6. of all 
and singular the misconduct and maladmin- 
istration in his said office of sheriff, &;c. 
contained and alleged in the articles afore- 
said ; saving to themselves by protestation 
^e liberty of exhibiting further complaints, 
and concluding with a prayer that the said 
W. 6. may be notified to make answer, and 
be brought to a trial, and, If found guilty, 
removed from his office ; and that such oth- 
er judgment may be rendered thereon, as 
shall be agreeable to the law and the con- 
stitution. The summons issued upon this 
occasion by the Senate was dated June 19th, 
1788, and was directed to any or either of 
the coroners of the county of Worcester, 
who were therein commanded " to summon 
W. G. &&C. to appear before our Senate on 

^ the second Wednesday of the next sitting 
of the General Court, at &c. by serving him 
with an attested copy of the foregoing arti- 
cles of impeachment and this suihmons, or 
by leaving the same at his last and usual 
place of abode, thirty days at the least be- 
fore the said second Wednesday, &&c. to 
make answer, &&c. and to receive such judg- 
ment," &c. The House were informed on 
the 20th, of the issuing of this summons, in 
order that they might be then and there pre- 
pared to support their charges. On the 
same day the House ordered that Messrs. 
Parsons, Kinsley, Ames, Dawes and Bourn 
be Managers ; who were " authorised, re- 
quired and directed to procure the necessary 
evidence," S&c. The clerk was directed to 
furnish each of them with a copy of the ar- 
ticles. The House also passed a Resolve 
for staying all law processes in the hands of 
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W. G. &cc. &KC. wtjich was sent up for con- 
currence. The entry on the Senate's jour- 
nal of the same day is — Resolve requiring 
W. G. to give bond for the faithful discharge 
of his office, read and concurred, as taken 
into a new draf% — sent down for concurrence 
— came up concurred. The printed Re- 
solve of this date is general that the Gover- 
nor be requested to inquire \thether the 
sheriffs and coroners have given bonds, Slo. 
and to take certain measures in relation to 
any that have not. 

The General Court was prorogued once by 
message from the Governor, and twice by 
proclamation, until tlie 29lh of Oct. On 
the 5th of Nov. the House ordered that the 
Managers proceed ihHhe prosecution of the 
business committed to them with all con- 
venient speed. It was voted that the House 
would attend the trial ; and a message was 
sent to inform the Senate, that in case tbby 
were inclined to sit as a court in the Repre- 
sentatives chamber, the usual seats would 
be assigned for their members. The Sen- 
ate returned an answer that they thought it 
woald be most convenient to proceed to the 
trial in Faneuil Hall and that seats would be 
assigned for tlie members of the House if 
they should choose to attend. 

This same day, it being the second Wed- 
nesday of the sitting of the legislature, the 
Senate was organized as a court. The Lt. 
Governnor, at the request of the Senate, 
administered the oath to the members collec- 
tively ; the form of the oath being the same 
as in the trial of Judge Prescott, except in 
Its commencement, which was " You A. 
B. C. Sic. do respectively solemnly swear** 
&£c. When the Respondent was put to his 
plea, he waved it,i]ntil an agreement in writ- 
ing was made and ^signed by three of the 
Managers and himself, that under the gen- 
eral plea of not guilty he should be allowed 
to give any special matter in evidence ; and 
if the trial should not proceed at that time, 
he might plead anew, and specially, if he 
pleased ; which agreement was admitted by 
the Court. He then pleaded not guilty. 
His counsel then moved that the trial be 
postponed to a future day ; which was ob- 
jected to by the Managers, but finally grant- 
ed by the Court, after a full hearing of coun- 
sel at Faneuil Hall. On the 1 1th the House 
reconsidered their vote to attend the trial. 
The Court again met, and the Respondent, 
waving his former plea, made a formal an- 
swer. To the first article, after setting 
forth the Declaration of Rights, that " no sub- 
ject shall be held to answer to any crime or 
offence, until the same is fully and plainly, 
'substantially and formally described to him." 
he demurs generally, averring " that the 
supposed charge in the same article is too 
general to be understood, in such a manner 
as will enable him the said William to make 
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a proper and just defence ;" " wherefore the 
said Greenleaf most humbly submits to the | 
judgment of this Hon. Court, wliether he 
shall'be held to nnswer to the same article ; 
•saving which, if overruled, the laid Green- 
leaf saith, that he hath at all times faithful- 
ly served in his office aforesaid, and never 
unjustly detained in his own hands, for his 
own private use, public monies, when the 
Commonwealth had a right to the same." — 
To the '2;! Art. he demurs generally, because 
the charge is so uncertainly and indefinitely 
described that he has no opportunity to answer 
it, reserving liberty to make another an 
swcr if it should become necei»sar>, and al 
«o for plea says, that whatever errors might 
appear in any account by him exhibited, he 
never intended or attempted to defraud the 
'Commonwealth thereby To the 3d Art. he 
demurs specially, protesting he is not guilty, 
and reserving liberty to plead over, assign-, 
ing for cause, that the town of Petersham 
Jiad brought an action of the case against 
liim for the matter complained of in the 
Art. and that upon trial before the Supreme 
Judicial Court, the jury returned not guilty ; 
all which he is ready to prove by a copy of 
the record. He then goes on to state the 
mode of his doing business with the treasur- 
er, and other particulars. To the 4th and 
6th Art. jointly he likewise demurs specially, 
reserving th# same liberty as before of an- 
swering over, on the ground that the acts 
complained of were not official acts, the 
procuring of the treasurer to issue execu- 
tions and warrants of distress being no part 
of the duty of a sherilT, but a matter for 
which he would be liable in his private ca- 
Jttcity in an action at law ; but if the Court 
■shall still hold him to answer, ho pleads not 
guilty. To the 5ih An. he pleads that the 
return on the execution was true at the 
time, as explained in his answer to the third 
article. 

The Managers having proceeded to open 
the prosecution, the counsel for the Respon- 
dent moved the Court to determine, whether 
the articles were laid with such certainty as 
that the Respondent should be held to answer; 
and the Court determined that they were. 

An agreement was then signed by the 
Managers and the Respondent, tl)at the lat- 
ter** should have all advantages by way of 
objection to the idmission of evidence pro- 
duced in support of either of the articles to 
avail himself of any informality or defect in 
the article, that he could have by plea ; and 
the said William agrees that no reply be giv- 
en to his answer, but that the trial proceed 
upon his answer filed ; which agreementwas 
allowed by the Court, and ordered to be filed. 
The remainder of this and the two fol- 
lowing days were taken up with the examin- 
ation of witnesses, and the argimients of the 
Managers and counsel. The Court then 
adjourned to the next afternoon to give their 
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opitiions, but not berng ready at that titnt 
adjourned again to the next morning, wbea 
the question was put generally to each mem- 
ber of the Court, " is w . G. &tc. giiiUy of 
misconduct and maladministration in that 
office charged upon him by the impeach- 
ment of. the House of Representatives, « 
not guilty ?^ He was pronounced guilty bj 
a vote of ^ to S. The Managers then 
moved for judgment, but the Court not be- 
ing ready adjourned for three days. On the 
18tb th« Senate sent to inform the Hotme, 
that they were about to pass sentence, and 
tJiat seats were assigned in Fanenil Hall 
for the members of the House. The House 
voted to attend, and sentence was passed,tbat 
the Respondent be removed from his office^ 
The trial being finished, the Senate re- 
turned to the Senate chamber, and ordered 
that the Supreme Executive of the Com- 
monwealth be furnished with a copy frooi 
record of the judgment. 

It appears from the newspapers of the 
day, that the Hon. James Sullivan closed the 
defence ; and that Mr. Parsons closed oA 
the part of the Managers. 

Tl>e next case of trial by impeachment is 
that of William Hunt, of'Watertown, one 
of the justices of the peace for the county 
of « Middlesex. The first notice we find 
of the proceedings in this case is in the 
journal of the House, of Jan. 20th, 17H 
I where it is said, that a letter from the attor- 
ney-general enclosing a representation of 
the grand jury of the county of Middlesex 
was read and committed to Messrs. Edward^ 
Eustisand Slocum. 

On the ^7th it is ordered that the clerk of 
the House foe directed to issue summons to 
such witnesses as the committee should 
think proper, to support the charges exhibit- 
ed to the grand jury of Middlesex by Stephen 
Hall, 3J. against W.H.— an order of the same 
(late, that the attorney-general be directed 
to attend the committee on this subject, and 
ask such questions of the witnesses as he 
ish )uld think proper — and a third order ad- 
jding Mr. Black and Mr. Brigham to the 
jconnnittee. 

I On the 4th of February the committee of 
j inquiry reported, that they had heard the 
evidence brought in support of the charges 
against W. H. ; that most of these charges 
afifectcd him only in the character of an attor- 
ney ; and that only ihree« cases had been 
made out against him of misconduct as a 
justice of the peace. The report goes on 
to state the cases. 

A petition was then read from W. H. pray- 
ing that he might be admitted to a hearing 
on the floor of the House ; upon which it 
was ordered, that the petitioner be admitted 
to a hearing by himself or counsel, or both; 
and that the party complainant be heard at 
the same time. The attorney-general was 
to manage the inquiry on the part of the 
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Commonwealth, and the clerk to summon 
sucb witnesses as the attorney-general should 
di-rect. 

On the 11th a message went to the Sen- 
ate mt'orming them of the inquiry in which 
the House was at that time engaged, and 
that the House were desirous of receiving 
no communications from (lie Senate until 
farther notice. On the same day in the af- 
ternoon they voted, 113 to 86, net to exam- 
ine ihe charges against W. U. as an attor- 
ney. Tne next day the investigation con- 
tinued, and in the afternoon the vote on the 
question of impeaching W. H. being taken 
by yeas and nays, was decided in the affir- 
mative — yeas 111 — nays £1. 

Messrs. Whiting, Ely, and Bishop, were 
appointed a committee to prepare articles. 

On the 13th of Feb. it was ordered, that 
Messrs. Jarvis, Bi^elow and Town be a com- 
mittee to consider the propriety of ad- 
mitting in future a public officer accused of 
malcondoet to be heard by himself, or coun- 
sel, while the House are inquiring into the 
facts. 

Feb: 14th, articles of impeachment against 
W. H. were reported, and Messrs. Bigelow, 
Ely, Lyman, Whiting and Widgery, appoint- 
ed to carry them up to the Senate. 

Feb. idih the House received notice, that 
the Senate had ordered W. H. to be sum- 
moned to appear on the 20th inst. and make 
aiisvver to the impeachment. It was order- 
ed, that Messrs. WilUngton, Bigelow, an4 
Smead he a Committee to procure the nec- 
essary evidence to support the impeachment 
of W. H. and the Clerk was directed to is- 
sue such summons as this Committee should 
require. 

Feb. 17th, it is ordered, that Messrs. Ely, 
Widgery and Bishop be Managers ; and 
they are authorized, required, and directed, 
to procure the necessary evidence, and are 
further authorized to employ the attorney- 
general, or other' counsel, as they think 
proper. 

Feb. 20th the House were informed by 
message, that the Senate would sit as a 
Court of Impeachment for the trial of W. 
H. in Faneuil Hall. 

Feb. 25th, the House were notified, that 
the Senate would proceed to Faneuil Hall 
at 3 o'clock to give their judgment in the 
case of W. H. and that seats would be as- 
signed for the members of the House. 

Ordered, that the House attend according* 

Messrs. Willington, Whiting, and Ely 
were appointed a committer to report a re- 
solve providing for the expenses of the 
prosecution. 

Feb. 27th. The committee appointed to 
take into consideration the propriety of offi- 
eers accused before the House of Represen- 
tatives fot maladministration in discharge of 



the duties assigned them by the constitution 
and laws of the government, being admitted 
to be heard by counsel on the floor of tbje 
House in vindication of their conduct, are 
clearly of opinion, notwithstanding the pre- 
cedents to the contrary, that such indulgen- 
cies have been attended with much trouble 
and expense, and ought not to be permitted 
in future, as the inconveniences which have 
resulted have greatly preponderated against 
the benefits that haVe been expeiienced on 
any former occasion. And the committee 
further report, that this opinion be entered 
on the journals of the House, that it may 
operate against the authority of the fore- 
mentioned precedents, on future applica- 
tions of the same nature for similar indul- 
gencies to those which have been heretol'ore 
allowed on the application of persons of this 
description who niay be accused before thif 
branch of the Legislatjure. Read and ac- 
cepted and ordered accordingly. 

Nothing appears in the journals of th« 
Senate, as such, relative to this trial. The 
records of the Court begin with the article^, 
exhibited. 

Isl. Art. That the said W. H. Esq. in, 
the year 1792, nt Water own aforesaid, he 
being then and there a justice of the peace 
as aforesaid, did issue a writ in due form of 
law in favour of Thomas Hunt, of said 
Watertown, Esquire, against Stephen Hall 
the Sd, of Medfoid, in the same couniy, yeo^ 
man, in a plea of confession of the case, and 
made the same returnable before himself as 
a justice of the peace as aforesaid ; that the 
same writ being duly served and returned| 
the said Hall appeared on the 19th day ,p^ 
March, in the year abovesaid, on Monday '^j' 
9 of the clock in the forenoon ; that the 
said Hall appeared befjre the same W. H. 
Esq. and demanded the appeal ance of the 
said T. H. the Plaintiff in the same suit ; 
but the said T. H. did not appear, either by 
himself personally, or by any attorney by 
him substituted therefor, yet the said W, 
H. Esq. without the appearance of the said 
T. H. or of any person by him authorised 
to appear in said case, did then and there 
corrupity, falsely and wickedly enter on his 
records as a justice of the peac^, that the 
parties named* in the same writ did appear 
before him at the time therefor set in 
tlxe same writ, and that the said T. H. did 
then and there, in the presence of the said 
justice, notify the said Hall that he the said 
T. H. would carry the same action to the 
next court of common pleas to. be holden 
within and for the said couniy of Middle- 
sex on the 3d Tuesday of March then next, 
and that the said W.HEsq. in his office as a 
justice of the peace afuresaid, did corruptly,, 
wilfully and falsely certify to the said court 
of common picas thp same record as tru«, 
he the said W. H*. then and there well kuowr 
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Ing the innie to bt corrupt and falta asj 
aforeaaiil " 

The id Art. alleges with equal precision 
that the said W. U. issueda uril in favour uri 
1. C.Ts. J. W. ill a plea of the case, ie-\ 
turnable before himself; thai ibe said J. W. 
appeared in obedience lo the writ ; that [he 
(aid W. H. Esq. being absent from llie' 
eoiiotj did net enter the aciion al the lime i 
uaigiied ; that ihe i'lf. did not appear by\ 
bimselfor dilorney, Doinlthitanding whlili 
the said W. H. lecorded the appiarance ur 
the Pir. and ihe default of the Defl. agaiDsi 
whom execution issued for debl and CQSti. j 
An. 3d alleges that Ihe said W. H. issu- 
ed another writ returnable before himself, 
that the Deft appeared at Ihc lime, 
I and that the Ptf. did not appear ; fct the 
■aid W.M. entered on his record that the \\ 
Ptf.appeared, entered and prosecuted his ai:- ',j 
tion, and gave nuiicB thai he should carry I ', 
the same before the next court of commnn ; 
pleat, and (hat he certified the same to tlie ij 
■aid court as a true record. 

All which Ihe House of Repiesemalires i 

(■ylhej are readj to verify, and do Ihere. | 

upon impeach the said W. H. of the tuis- | , 

conduct and maladministralion alleged, J 

taring to themselves the liberty cf eshibil- 

ingoiher articles, and pray the Senate to 

proceed to trial, and give judgment of re- | 

moval froin ofi&ce, &c. if he should be fuuud j 

guilty. I 

Tha summons was directed "lo Jacob' 

' Kuhn, Messenger of the General Court," j 

and was to be served in the same manner as | 

that in Ihe preceding case. i 

Of ihis p roc seding information was giv- 

'1 in to ihe House of Representatives, and it 

Was ordereftihal llio Sheriff of the county | 

of SnlTulk, and the crier generally aliendln» i 

the court in Ihe county of Suffolk, should 

attend the trial. 

On the day assigned, Feb. SOth, the Lt. 
Gov. administeied ihe oaths, and the arti- 
cles being read to tlie Respondent he plc^d- 
•d not guiliif. Tile Managers for the Housei 
• of Repress nla lives produced a cerliflcale nf 
iheir appuintmei)i,upon which the counsel 
for (he Respondent read an answer (o the 
impeachtneni, wliich was ordered to be tiiei) : 
but which dues not appear upon (he record. 
Witnesses were examined, and the counsel 
for the KespnndeDl opened his defence on 
the same day. The next morning the ai- 
gunieats of (he counsel and the Managers 
were gone through \ and the morning fol- 
^o*\nl^, (he quesdon being put whether ihe 
Respundenl was euihy, or not guilty, in the 
same form as in the preceding case, he w.is 
oonvicled by a vote of 20 to 7. The Mana- 
gers moved for judement; but Ihe Court, 
nut being ready, adjourned fur four d»ys. 
At the day appointed for judgrnent, it i« 
meniioDcd that the House of Repiefenia- 



tli^es attended and occupied the mrIs wbicb 
hiid been provided for iheni. The jud(' 
inent was suspension fur one year. 

Tho Managers were assisted by Ihe it- 
lorney General. The counsel for ihe Re>- 
|.oiiden( were the late Ch. Jus. Parsous ajid 
Hon Harrison Gray OLis. 

The nexdnipeachmenl was of John Fi' 
nal, Esq. one of the justices of ibe peaci 
for the county of Suffolk, in Feb. 1800. 

House of Rtpreitnlatitet, 1800.— Feb- 
ruary 24lh P. M. A cuniiiiunicatlon fron 
Ihe Altorney General was read respectin[ 
tbe coDviclion of J. V. Esq. for lundf; 
crimes before ihe Sup. Jud. Court. Can- 
mitied lo Messrs. Hate, Tilliiighast, Baii- 
lelt, Kussell and Tilboinb. 

Feb. a. Tliis committee reponed that it 
was the duly of ibe House to impeacb. 

Ordered, Ihal Messrs. Epiiraim Willitnu, 
Wm. Freicuit, Naih'l Titlinglmsl, Jona. E. 
Porter, and Nahuin Mitchell be a comminet 
10 prepare articles. 

Feb. 26. Articles were reported and ral- 
I ried to the Senate by the same comniil' 

I Feb. 27. Tbe House was notified ibat J. 
V. was summoned lo make atisner Maick 
1st a( 10 o'clnck. 

Feb. SS. The commit tee who prepaied 
ibe ariicles were appoimed Maneeers. 

March 1. TheHousesent a message ID , 
(he Senate, offering the use of their chain- 
ber for the purposes of the trial; and le- 
ceive answer, that the Senate had made *t- 
rangements in (heir own room and aiMgmd 
seats for the House, if they choose (o ai- 

The anicles in this case begin by tecil- 

, Jog,lhal whereas the said J. V. is a juslice«l 

the peace, be. and that by the records of 

' the Sup. Jud. Court, certified copies at 

I which had been laid by Ibe.Altarn^y Geii- 

' eral before the House of Represenlalivea, it 

I appeared that the said J. V. had been ** con- 

I vicieduf extortions, bribery and corrtiptloe 

I in his office aforesaid, whereby it is mani- 

I fest that the said J. V. Esq. a justice of the 

I peace as uforesaid is guilty of gross miscoD- 

I duct and maladniinisiratioit in ihal office, 

I therefore this House of Kep recent a lites do 

i offer and present to ihe said Bon. Senate 

against Ihe said J. V. be. all and singulit 

ilie general and special articles of impeacb- 

ment following." Then follow the articlM, 

selling forlh with great 



... iidJ.V.had . 

son 10 gaol, who was beforB him charged 
with Ihe crime of perjury, nnd aflervjrdt 
did recognize ihe same person lo appear be- 
fore llie S. J. C. ; "and that he the said J. V 
•ben on ibe ISili day of August aforesaid, si 
Buslon aforesaid, in the couniy afoiessid M 
extort frDm,dsiDand, and unlawfull7,coinipi- 
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tv, and wilfully receire and ubefrom and of 
him ihe uid James Murphy, the sum of five 
dollari, fbr recognizirg biiii as aforesaid, 
and fur certifying and leturmngthe tame 
recognizance lo ilie same Sup. Jud. Court, 
for wliLch the »ame was taken at aforesaid, 
wben in fact the fee* therefor, as eslabliih- 
«(1 by law, wete twenty five cents, and no 
more, of which the said J. V. was well 
knowing." 

Art.-«d, 3d and 4ib charge the Respon- 
dent ^iili several cases in which he had { 
agreed to iska bribes for Ihegraniing of li- |l 
censes to rniail spirituous liquors, and had|' 
afterwards n pursuance of these corrupt 
agreements given his vute for the granting > 
of the said licenses ; and received liie | 

A.11 which he House of Reptesentativei ' 
•ay they are t ady lo verify, and that ihey 
do thereupon ■: peach, £tc. saving to them- I 
•elves by prat aiiun the liberty of exhibit- ' 
■ ing new attiol of replying to Ilie answer, 
■ and"of offeriii' proof uf the premises, or of : 
any of their ini eaclimeiits aail cumpluiuls 
that shall be ex ihited by ihem, as the case 
may require,," ar^d conclude wilh the usual ^ 

The summons was as in Hunt's case ; 
and similar order, wete passed. The mem- 
bers were sworn collectively by (he Hon. \ 
ElishaMay,one '>: the council, upon the 
request of the Senate. The clerk was 
sworn by the Hon. Solomon Freeman, be- 
ing the oldest senator present. The arli- 
' Cles were read, and the Respondeiil plead- 
ed iwl guilty, and said he was ready for tri- 
al. Upon this the Managers produced iheiir 
credentials. Having authority for the pur- 
pose, they had employed Ihe Atl. General to 
assist theni, who had begun to open ihe 
cause, when the Respondent cnnsenied In 
allow ihe record of the Sup. Jud. Court as 
conclusWe evidence against him in support 
of the ariicles contained in the impeach- 1 
nient. Which being entered on the rec ' 
ordsof the Court, Ihe question was taken as 
fuUows. Whal says your Honor, is J. V. 
guiityof extortion as charged upon him in 
the Isl An. tc. or n'ul guiliy ? He waa 
unanimously found guilty. The question 
was then put, what says your Honor, is J. 
V, be. guilty of bribery and corruption as 
charged upnu him in the three last articles, 
be, or not guilty ? Upon which also he was 
unanimously pronounced guilty. This was 
aon Saturday, the 1st of Mfirch, and the 
Court not Heing ready to pronounce judg 
meiU was adjourned to the following Mon- 
day ; when sentence was passad that ihj 
Respondent he removed from his office, and 
dis(]ualified to hold or enjoy any place of 
honor, trust, or profit under this Common- 



Atihii trial seats were assigned (ottbi 
Council, the House of Representatives, and 
ti.e Judges ol the Sup. Jud. Court. ' 

The luutib and last ini peach nienl, u as of 
" Moses Co|>eland, Esq. one of ihe justices 
of the peace lor the county of Lincoln, on 
the SUih day of June A. D. lUOT, for mtO- 
feasance and inaladminiitraiiou in his oA 

jfuiue of JleprtsentaUves, IBOT.— Jan. i7i 
The peliiion of G. Weilingion and otheis 
complaining of M. C. be. was read And 

commit led lo Messrs. Kinsley, Parsons, 
SJoudy, Davis-aiid Bacon. 

Feb. T. The couiinitlee made a. report, 
which was lead and lecunimuied. 

Feb. a. The cumuiitlee reported, ihat if 
ihe com plaint was true, it lurni!>lieil, sulS- 
cieni ground of inipeachnitnt ; and that the 
HiuisB should iHiisue ine.isuies t^; ettecL a 
full iiivesiigaiiun of the subjcci. 

June a., A cummunitaiiun was received 
from Hun.'Ueorge Uluier, staling that in 
P'lrsuiince ul » resuluiion of Feb. 9. a|)ptilnl- 
iiig him an iigeni lo culled evidence fur and 
agamsi M. C. be he hati take:> certuin de- 
pusiuuiis which were inclosed. This com- 
niunicaiiun was read anu together wiili the 
depusiiiuiis cmnaiiiied to Messrs. Smith, 
Wlieeier and Uakcs. See piinttd journals 
of 1807,j». 81, 

June la. The abuve commiitee reported 
that they hail examined the depositions, and 
divers witnesses, and heard the arguments 
of counsel for M. O. and ihat ihcy uete of 
opiiiiun, that nlihoiigli tlio said M. C. may 
have been guilty or malfeasance and mis- 
conduct in office, it did not appear thai bin 
behaviour had been so aggravated as to r»i 
nnire the exereise of the constitutional pow- 
er of the House by impeachment ; but they 
submitted Hlieiher If the House believed 
the facts stated, it would not be expedient 
tu address the eovernur and council lo re- 
move the said M. C. from office. This re- 
port was accepied, and lecumniittcd for Ihe 
purpose of drafllng the address. — Jltid IIO, 
120. The same day ihe committee report- 
ed an address, which was read and approv- 
ed. It was then ordered, that Messrs.8mith, 
Wheeler and Flagg, with such as Ihe Sen- 
ale sheultl join, be a committee to present 
the address. Sent up for couisurrence. — 
iWrf 183.4. 

June IB. A message went to the Senate 
requesting ih em lo send down the peiiiioii 
and Ihe doings of the House ihereon. — Ibid 
146. The Seiiale having complied whh 
this request, the House lorihu'llh reconsid- 
ered their vote respecting an address, and 
ordered that Messrs. Ripley, Whitman and 
Slocum be a commiitee to draft ailicies of 
iinpeachmeiit against M. C — /fci'J 147. 

June SO. The commiitee reported arti- 
cles , and it wcs ihetcupoii otdeitd, that ilie 
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•ame eommittae carrj them to the Senate, 
and requBH thai tbey would take order (liere- 
oii. — Ibid tSI-S. The House received a 
meiiuge by the clerk of the Senate, inrorm- 
ing ihem of the meuiure* taken for the rrial 
of M. C.ibid 156. Meisrs. Bangs, Stocy, 
Whilinaii, Bradbury and Ripley were chos- 
en Managers by ballot, of which tlia clerk 
of the House was directed to inform the 
Senate. 

Jan. 13, teas, A meassge iva« received 
from the Senate, ib«t ihey had resolved 
tbeiDielveB into a court of impeachment for 
the (rial of M. G. but (hat the process issu- 
ed against him, not beiiie yet returned, the 
Court was adjourned to Friday next. — Ibid 
of 180e,]». 23. 

Jan. IS. A messngs ivas received, ihat 
the Court TVas adjourned, for tJie same reas- 
on, until llie folloiving Wednesday. — Ibid 

Jan. 20. Notice was received of afuiibef 
adjournment to ilie 37ih. — Ibul 61. 

Jan. XT. The House offered their vhnm- 
ber to the Senate fur the (rial. A luessugo 
was received from the Senaie suimg iliHt 
ihey iiad reai)lved themselves iuio a Court — 
lliat M. C. had appeared and miide answer 
— tbat Ihey had udjuurned till bulf past IS 
— and tlial seals ivubid be provided lor the 
Managers.— Ifri'^ 80, 81. 

Sennte.— June so, 1B07. The articles of 
impeachment against M. C. were Ltuuglii 
up ami oxhibitBii a> follows: 

Art. Isl. "Thai the said Moses, in di- 
rect subversion ol the iinpitrtialiiy and d.s- 
i))te retted ness which ought iilnays to giivcrn 
tbe judicial depnrtuieni uf i;overmneiit, did 
purchoA of line Samuel Kulluck a iiole o( 
hand, endorsed bknk by said ^iiniuel, bear- 
ing date ihe second day of March, A. D. 
18115, for the sum of 5IS,00, payable 10 said 
Kelioch or order nn deniaiid wiili iiiicresi, 
and ificrwards a writ issued from saiiPCupe- 
laud llieiwijion in ihe name of Saniuet 
Kingsbury, of a plate called Balltown, and 
judgment was entered on the same fur ihe 
lumorSl^'M damage, and $b,lb costs of 
auit, when in Tici the said note was lhe|ybp- 
erry of ihe said Copeland, who made ttse of 
ihe name of a ficliliuus endorsee for ihe pur- 
pose of augmenting Ibe costs, and giving him 
an opporiunily iu Mt as a maglslrale in n 
causa Id which he possessed an essential in- 
Art. S<] accuses the said Copeland, in a 
mannereqiiallj infuimal,iif issninglwo writs 
Teiiirnahle beliire lilmtelf on a cerlain day 
WKI hour, and defaulting ihe defendant be- 
fytn Ihe hour had arriveil ; whicli default, al- 
4lH>agh Ike derehdant appearrrl in due season, 
Sir refused lo lake nff, and afterwards issued 
«xecuii')iJ upon these juilgin ems. 



Art. 3d. fs, "that said M. in cvnlradic 
lion 10 hli oath of office and in dMftnce of 
every principle of morality, at &,c. on be 
did wilfully and corruptly take and icceite 
of one D. R. Ihe sum of $1,M as a bribe is 
bias his opinion in favor of said R. in reli- 
Uon to an action then and there dependiw 
before the said M. C. in utijchone B. iT 
WMsplf. and Ihe said R. was Deft." 

The House ilien by protesiation reserviM | 
tho liberty of exhibiting new urtieles, and i^ 
replying, and of offering evidence, "pray ihit 
said M. may be put lu answer lo the premi- 
ses, and ihat such proceedings, ex ami nalioni, 
tritils and judgments may be bad thereon,ai 
to the laws and justice may apperlain."- 

Upon the exhibition of these articles, the 
first Tuesdayof the next Session of the Gen- 
eral Court was ssii|i;ned for trial, and it wis 
ordered Ihat a copy of the articles and "a 
suninions in due form to attend at the linii 
aforesaid be served by the Sheriff of ihe 
County ofLincoln nnihe said Moses ninpty 
days at least" before the day appoinicd fur j 
the trial. The form of the summons is itgl I 
given. I 

Jan. It, 1803. Messrs. Titcomb, Otis and 
Sprague were nppoiiiied a committee tu 
make arraiigeineuis and report rules of pro- 
ceeding. 

Jan. 13. The con)miili:e reported rules, 
which alier amendment were adopted. Tim 
being Ihe day of iii»], the oath was adminit- 
tered, in Ihe'foim before used, to ilic Sena- 
tors colleciively, by ihe Pres.deni of the 
Senate, nud afterwards by the uldest Seoaiur 
lo Ihe Fresidenu 

Tlie Court appointed John D. Dunbar their 
clerk (who was sworn by the Piesident) anil 
Jacob Kuhn trier. The Court was adjuuriK 
ed ioihel5ih insi. 

On ihat day the summons issued noi bclnf; 
returned, ilie Court ordered c 
inons returnable on the SQth ins 

On Ihe 2Tih however the Court being 
oppned M. C. was called and appeared, und 
requested the Court to alio 
which was granlcd. An n 
(lied, in which, reserving liberty to give any 
other answer, and sav' " '■ ' 
to Ihe insufficiency ol 
forth ai considerable length, that i 
charge contained in the first article, Keltock 
being indebted to the Respondent, and hav- 
ing given satisfactory secnrlly for the debt, 
afterwards handed him ihe note abovemen- 
lioned, with a request that it niight- be pnt 
into the hands of an attorney and sued, and 
that ibe Binnnnt ivhsn recovered might b> 
retained by Ihe Respondent and put to Kel- 
lock's account : thai the Respondent ac- 
cordingly gnve it to an atlorney lo collect ; 
that the attorney afterwards entered ilie bc- 
linn above spoken of, among others, on tbe 
Respa lid eni's docket, and no person a ppeai- 



.^ 



TRIAL OF JUDGE PRESCOTT. 



219 



t ing for the defendant, he was defaulted ; 

I that the Respondent did not know at that 

time, that ,this action was brought on the 

said note, nor did he discover it until he 

was making up his record at large, after the 

attorney had left his office ; nor had he anj 

f idea that it was brouj^ht in the name of a 

. fitctitious endorsee, until after the execution 

had issued ; that the Respondent had no in^ 

( terestor property in the note, and that it 

(jSiras never intended that he should have 

, an J thing more to do with it, than to hand 

, It over to an attorney, and receive from the 

, attorney the amount which he collected, to 

I he credited by the Respondent to Kellock. 

And the Respondent further says, that he 

\ gave no directions whatever to tne attorney, 

as to the manner in which this note was to 

be sued, nor ns to the action being brought 

before him, &lc. 

*' And as to the Sd and 8d articles of im- 
peachment, as well as to the 1st, and as to 
mil the criminal matters and things in the 
same impeachment alleged against the said 
C he the said C. doth say that he is not guil- 
ty of the same, or of any part thereof, in 
manner and form as is set forth, and there- 
of puts himself on trial." 

A replication was filed by the Managers 
in the case, but was not read in Court. 



The Court then adjourned to the S9th 
and on that day, on the motion of the Man- 
agers, adjourned again to the £d of Feb. 
The 2d and 3d Feb. were occupied in the 
hearing of evidence and the arguments.-^ 
Gl^orgeBlake, Esq. closed on the part of the 
Respo~n3ent, and Benjamin Whitman, Esq. 
on the part of the Managers. 

The next day the Court deliberated with 
closed doors. The day after, the question 
was put, " is M. C. Esq. guilty as charged in 
the 1st article of impeachment, or not gniU 
ty ?*' The^ vote was guiUy, 7— fio« guiUy^ 
25. On the 9d article the vote was unani- 
mous, not guilty. On the Sd article the 
vote was as on the 1st. 

The President then declared, that it was 
the opinion of the Court, that M. C. Esq. 
was not guilty of either of the charges in 
the several articles of impeachment. Mr. 
Lee, counsel for the Respondent, moved^ 
the Court, that M. C. Esq. should be dis- 
charged. Tlie Managers makins: no objec- 
tions, the Court ordered that M. C. Esq. be 
discharged and go without day. 

It does not appear in eitiier of the forego- 
ing cases, that a message was sent by the 
House to the Goveruor, to inform him of the 
impeachment pending. 
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R. may coriect misstatements of M. after argu- 
ment 192 — '.o establish a precedent 104~'Can pan- 
ish only a breach of kiw 106, 113, 121— to -determ- 
ine \vtiat is foim and what substanea 194 — con- 
vict R. on two art. 206-7— table of omBJons 206— 
tleliberate with closed doors 12, 60,2(n — agree to 
hear motion in arrest of indgment, &.c. 208-9— pro- 
nounce sentence 209 — adjourn without dny 209 
Of Probate, t. Probate. 

Supreme Judicialt its decisions binding on S. 60 
— permit ev. of usage to rebut corruption 68, 76*- 
aliow extra fees to officers 93— character of 106 
Crier t opens ct. 7 et passim. — v. Form 
Crdsbi/t Josiah, exam. 48. v. Articles B//2 and 9ih 
Demurrer J whether any on process of imp. 195 
—-on indictment 76 
Di.Ki Renjaihin, exam. 37 — v. Article Si 
DoolHtlej Mark, his motion on assigning a dny 
14 — moves that ctttinsel be heard iu arrest of judg- 
ment'209 

Duttorit Warren, 011 com. to prepare art. 6 
elected M. 11— appears as M 7 — on admissibility 
bl'.ev. nfttwrthstanaing admission of art. 43, 63 — 
' on do. of fees paid for advice 64 — on do. of cause 
of Ware's animosity toK. 67, 68— ondo. of u^age 
in Suffolk 67, 74 —moves new ev. on Idth art. 64 
••—moves adjx>urnmf n( 61 — on prob. judge actins as 
counsel 79, 198, 200, 201— Sufficiency of art. 127, 
J94 6 — cites authorities 127 — his argument 192- 
20'!— exordium 192— conduct of the trial 192— H. 
' of R. bound to impeach 11)2^— law of imp. as in 
Cnqlaud 193-^our ct. ahalagous to the English 
198— rules of ev. as in other cts. 193 — nature of 
' offences do. 193 — public officers only Impeachable 
193— for what offences 194— allegnilon to be for- 
' mal and substantial 194— nature Qf the Common 
^LaW 194— -form and substance depend oh usage of 
ct. 194>^tirt. of imp. a kind of indictment 196 — 
they maybe gei»eral 195— so ans. and replication 
195— -imp. does not prc^Inde indictment 195 — no 
demurrer — 195 — itaMlons in arrest, &c. sustained 
195 — process of quotoarranto 195 — iWofttfatlon for 
intrusion 196 — general allegation a prerogative 
196— powers and duties of prob. judge 196— 'im- 
plied contract 196 — bound to do ceriain acts gratis 
fr96>-^obri|;Btion of his oath 196 — objects to admis- 
sion of Biglow's testimony 197 — waves his objec- 
tion I97-^un-6tati|tesTe8pectingjudge of probate 
197-8— definition of action IW— error of judg- 
-fn^nt 198 — compensation for services not piovided 
for 199, 202 — expense of special cts 199^fees 
taken in judicial and ministerial capacity 200 — 
subtilties of It's defence 200 — dangerous practice 
of judgeallowing his own fees as counsel 201 — 
art. loth 201— ait.3d202— art.l2th202 3^Ware's 
eredibiKty 202 — agreement of Ware's aud<€rout's 
ev 202 — art 12th proved without Ware's ev. 203 
— nature of miaBOiidiTct charged in same 208— 
MacclesfieUrs case 203, 205- legal abiliif of R. 
no excuse 204 — LoikI Bacon's case 204^-cOficlu- 
sion of his argument 204 

Dio/^/t/. Jonathan Jr. on •motion that galleries 
be cleared 12 — moves for judgment 209 

Evid'Hc^ on part of M. 30-65— on part of R. 
55-79, 86, 197— on 1st ait. 30-5, 65, ^8,69— 2d 
art. 35-7, 55— 3d art. 37-9— 4ih 39-40— 6>li 40-1— 
6th 41 3, 61-3— 7th 44, 46-8— do. with others 63-6 
— 8th 48,71— lOih 49—1 1th 49— 12th 60, 66-8— 
13th 51-2— 14th 62-3— 16th 63-6— J. Adams' 
66— N. Adams' 65— Baldwin's 63-5 — Barren's 
65— BarUelt's 61, 65— Bf glow's 197 — Butter- 
field's 39-40— Buttrick's 66 — Champney's 61-3 
— Crosby's 48, 71— Dix's 37-9 — Fiskc's S3, 
36, 59,40, 41,49,61, 55,68, 69— Grout's 66-7— 
Heard'^67— Loring's 41-2— M'lnrosh's 67— Par- 
ker's 36-6— Prescott's 78-9, 86— Stevens' 40-1, 






49— Tarbell's 80-3— Walker's 52— Walton*s 5H 
57— Ware's 50— Whiting'* 44, 46-8— \Vood's «[ 
64— Wy man '8 49 — v. Ctrtijicate. Record. 
Admissibility of, on an art. admitted by M. 48« 
of facts not alleged ^6 — contradictibg (nets ^ 
Icged 48— oral, of matter of record 62, 58—4 
fees taken though not allowed in the accoaitt5i-bl 
of what advice was given 54 — of amount of fal 
usually taken in Suffolk 67-9, 69-77 — of usage if 
Suffolk as to taking any fee iu certain rases 59^ 
69-77 — as to other counsel than witness being m 
ployed 63— as to particulars of Ware's qoafi4 
with R. 67 — as to usage of R's predecessor "774 
Credibility oh arguments respecting 100, rlS^ 
190-1,202 
Rules ^, as in other cts. 193 

Exectitor, v. Advice. 

Extortion, defined 86, 136, 183— lave of, TSyflfi* 
7, 170— inii«tbe alleged 76 

Fav, Sanniel P. P. on cam. of inqoiry -d— dk 
on Wood's pet. 6— do. to prepare art. 6— electti 
M. 11 — appears as M. 7 — offers ev. ou art. adaifr 
ted by R. 43 — reads accounts, records, &c. ia c^ 
30, 3K 36. 38, 40 — examines witnesses 90 et sef^' 
on 14th art 52— on 16th art. 64 

Fee-but, com. of inquiry on 5 — geoeral co» 
mentson82, 90-1, 92-3 et p<W5?m. y.4uthor^ 

Fees, whether to be regulated by the fee-bill % 
1,82, 186'^d id not originate by statute 161-4 
the ground of a quantum meruit 90, 162, ITMf 
justice of the peace 61, 93 — of sheriff 91— fori^ 
vice 46-7, 62-3, 85— legality of, for advice ft 
goardians&c. 20. 23,29,46, 97, 98-9, 142, \%» 
what legal, for prob. services 17-19, Z8,OT.68,i8i 
70-1,82-3,90-2, 93-4, 165,186, 199, «tt--*k 
usual in Middle&ex 33-6, 36, 39, 40, 41. 176-do.ft 
Suffolk 67— statement of, required Dy law 89^M 
166 — whether refused 89. 187— ^xtra for ipiM 
cts. 186. For fees paid oy each witnewv.ff^ 
dence. 

Fiske, Isaac, exam. 33, 36, 39, 40,41, 49,61iJ9l^ 
68,69 

Form, of proclamation 7 — witness' oath 10<» 
summoaers'do 10,11 — senator's qo. 10— cierA 
do. 10 — subpoenas 10, 14— direction of do. 10- 
summons 10— precept 11— how far esseottal H 
art. 90,194— how far ct. shall determine Wbiti 
194— of 12(h art. narrative 172— of putting ikl 
question guilty or not guilty.206— of sentence SOI 

Governor, com. to inform of imp. 6— -report at 
same 7 — to be informed of R's convicUOD, lo. 
210 

GroR^, Francis C. on com. to inform Gov.C- 
elected M. 211 — appears as M. 61^-examioeswil* 
iicsses63, 66,78, 177 

Gray, William, sworn, but absent during the tti- 
al207 ^ 

"Vreenledf, William, accdunt of his imp. 212 

"GrotUi IN atlian, question as te admittinf hb di^ 
osition 24-6 — his deposition 66— v. Jh-tkle lith. 

Guardian v. Advice. I 

Heard, John, "exam. 67— question on adnittiit I 
hisev. 67 

Hoa7', Samuel-, Jr. appears "aa counsel 11, 15* 
moves continuance 11 — supports the motion li- 
on asfsignment of day 13— reads affidavit 14-«i 
admitting ev. of facts not alleged 44 — do. oralev. 
of matter of record 62— do. ev. of usage 68,77- 
do. ev. of Ware's quarrel with R. 67 — iotrodwB 
R's ev. 65 — on wliatare legal fees 59— readsdcetk 
in cv. "63— reads Grout's deposition 66— readi 
statement of fees '69^xamines witnesses 31 it 
seq — his general argument 87-lOS -^on the pribic 
excitement 87— cotistruction to be aivMi to aeH of 
R 88— sufficiency of art. 88, 90, 'Silf US— feel k 
cases not provided for 90-4 — facts pcwred ia ait 
2d94-do.4th95— do.6th95-<lo. 6th 95-6-4dl 
7th 96— do. 8th 97— do. lOUi 98-;do. llOi 9(Mi. 
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* 12th 99-101--do. 14th 101— do. 15th 101— on 

jttd^e's actino as counsel 97, 98-99 
- , House of fiepresmlativut appoint com. of in- 
Jjoiry on fee bill 5— do. on Woods* pet. 5— ctt. of 
imp. 6— do. to prepare art. 6 — do. to inform Gov. 
6-— iccept report of com. on Wood's pet. 6 — re- 
solve to impeach 6 — appoint com. to impeach, 
&c. 6— impeauli and dem.ind appearance 6 — ac- 
I ceptreportof art. H — order seven copies for M. 
'. 7 — choose M.ll — order exhibition of art. 11 — no- 
' tified that ct. is organizing 11 — enter the S. cham- 
ber 11 — <T|*ant leave to a member to become coun- 
sel for R. 15 — accept replication 40 — to be receiv- 
ed into the S. chamber 10 — ittend the trial il el 
yjs«OT— powers and duties of £7, 105, 107, 109— 
conduct of 130, 192— '.)ound to impeach 19*2 — de- 
mand jud<^ment 207 — rpsolve to demand judgment 
SI 0— attend the judgment 207-9— to be furnished j 
with report of the trial 210— v.C/erA. Speaker. 
Howardf on com. of inquiry 5 — do. on vVoods' 
pet. 5 
Hoytf moves thanks to M. 210 
Hubbardy Samuel, obtains leave of H. of K. to 
act as counsel 15 — appears as counsel 13 — exam- 
ines witness 32 

Huatf William, account of his imp. 214 
Impeachment^ $ — pet. for 5 — com. of 6— resolves 
as to 6 — ct. of 11— motions for continuance of 12, j 
.13,14 — limes assigned for trial 14— motives of, 
!46, 103, 179— rules for trial of 6-7, 10-11— art. of. 
7-10 — ans. to art. 13-21. — lature of, in England : 
110-14,182— do. in Mass. I U-2.J, 182, 193— ge.a- I 
cral nature of 46, J 11, lGr3-4, 180, 193— sufficient i 
causes of 181-2 — its analogy to indictment 193 — j 
fvho liable to, und for what 193 — does not pre- i 
elude indictment 193 — whether justice of peace ; 
liable to, for taking fees not provided for 91 — .lo. \ 
as to sheriff 91 — lies whera indictment does noli 
79— few precedents of 103 — regtilaied by con«ii- ! 
tution 103— former cases of in Mass. 104, 126, j 
212— of R. to be a precedent 10:lr-ouly for breach j 
of known law 106, 113, 121 — R'ji conviction upon , 
206-7 — judgaient and sentence of do. 209 — v. Jir- 
ticles. Court. 

Indiclmenty not precluded by imp. 195 — more 
technical than imp. 79, 90 — bad, unle;>s corrup- 
tion alleged 76 
lu/ormalion, v Intrusion, Quo warraido. 
Jnquesty grand 6, 107 
Inquiry t com. of 5 

Intrusion^ process on, bow analogous to imp. 
196 

JurlcTBy office of, in general. 155-6— *. Justice. 
Probate. 

Judg/nenty motion in arrest of, may be sustained 
75, 193 — nature of, in imp. 121 — on the art. de- 
manded against R. 207^raotion in arrest of, de- 
clined 2t)3 -9 -motion for 203-9 -pronounced against 
R.209 
Judiciary y remarks qA lOS ^.seq. 155-6 
Jurijesy grand and traverse 108 
Jurisdiction, v. Court. Probate. 
Justice of the peace, whether irapeaehable for 
taking extra fees 92— fees allowed to, for extia 
service 93 ' 

Of the Q'lorum, fees taken by, not provided for 93 
0/ the Sup. Jud. Cotirty whether impeachable for 
Wrong opinions 60, 76— impeachable for refusing 
to give opinions 118 
Kend/iUy .fonas, v. Article 9lh 
Kin^y John, on cforo. of inquiry 5— do. on 
Woods^pet. 5— do. to impeach 6— do. to prepare 
art. 6 — reports imp. 6— reports art. 7 — elected 
^. 11 — ippears as chairman of M. 7-rexhibits 
art. 7 — on die assignment of day 12, 13— reports 
exhibition of art. 12 — moves to amend art.-13 — in- 
quires respecting subpoenas 14— moves amend- 
ment of rale 14 — moves that R file ans. Id-^ex- 
ani ises witnesses 32, 197— reports ans. of B.. 40— 



reads replication df M. 40 — presents replication 
25 — opens the prosecution 26-30 — on motives of 
the imp. 26— on the ct. 26— the accusers 27 — the 
office of R. 27-^offences charged 27 — ^R's ans. 
27-9— excessive fees 28 — special els. 28— giving 
counsel 29 — olMccts to question of usage 60 — in- 
forms 9. tli^ H. of R. would demand judgment 
!S07— ^Icmands judgment 297— reports conviction 



ofjl.210 
Kuh 



uhn, Jacob, v. Crier. Messenger. 
Lakin, Nathaniel, v. Article 1st 
L'lwrence, on com. of inquiry 5 — do. on Woods' 
pet. 5 

lAsislature, business of, suspended 10— whether 
ct. ofimii. may sit duriag the reces** of 14 

2>/anay Sherman, elected M 11— appears as 
M.7 — examines witne<«ses 36, (42, 63, 68— states 
the law 70 — hisamumcnt 80-6— r»n illegal cts. 80- 
2 — fees 82-3 — refusing items 83 — comments on, 
ev. on each art. 82-6 
Lieutenant GovernoTy attends the trial 11 
Lincoln, Ktevi, on com. to impeach 6 — do. to. 
prepare art. 6 — do. t© inform Gov. 6 — reporis. 
thereon 7— elected M.ll — appears as M.7 — ab- 
.sent 11, 13 — his place supplied 23 — resigns as M. 
210 
Docket Josiah, v. Article 1 Uh 
Lonorley, Thoaias, swum, but absent during the 
trial 257 
Loringy Jonathan, exam. 41 . v. Article 6th y 
Ly/itan, Jonathan (I. on com. of imp. 6 — do. 
rules 6 — do. on sitting of ct. during recess of leg- 
isuture 14 — on question of continuance 14 — moves 
for judgment 208 — do. lo adjourn without day Si9 
M'C/eary, Samuel F.swoni as cleik 11 — v.GtarA 
M'IntoskRoy:i\y?.Ki\m.Gl ^ 

MabdmhiistraJtioUy v. Office. 
.Wirtaofez-s, admiUed lo S. chamber 7, 25, 6i— r 
exhibit art. 7 — lo have subpoenas 10 — elected II — 
ordered ^o exhibit art. 11 — report exhibition of 
same 12 — decline opposing motion for continuance 
12 — decline speaking on assignment of day 13— 
present their replication 25«^|Teplication of 23 — 
opening of 26 — ev. on part -of 30-55— refuse to 
accept admission of art. 15th 53 — offer new cv. 
on the same 53— pray judgment as to admitting ev. 
on the same 63 — concede as to general practice 
of R. 66 — object to ev. of conversation between 
,R. and witnes-i86 — mistakes in their arguments to 
be corrected 192, 204— arguments of 26-30, 89-86, 
178-192, 192-204— not instrtfcted to demand judg- 
ment 207— report convirtion of R. 210 — authoriz- 
ed to demand judgment 207, 210— demand judg- 
ment 207— vote of thanks to 210 

Messag^y rule respecting 10— from S. to H. of R. 
and from H.of R. lo S. 11 et passitu—io Gov. 6, 
210 

Messengery made crier of the ct. 7 — sworn to 
return of summons 10— -?wuru 11 
Miieonducly y . Ojjice ' 
JKnttsii, to he -addressed lo pMsident 10 — to be 
in imliligy if reouired 10-^to be decided upon 
without debate 10— to prohibit tlie pui)licaiion of 
art. 12 — that the galleries be cleared 12 — to amend 
art. 13— for continuance 12, 13, 14 — affidavit re- 
quii*ed for same«13— respecting suhnnenas 14 — that 
R file his an^. 15 — in arrest of judgment maybe 
sustained 195— in mitigation of sentence do. 195—- 
in arrest or mitigation declined 207-9— that judg- 
ment be prouoynced 208, 209. of thanks to M. 210 
Myricky George,preseiit at the judgmen:, but not 
sworn 207 

JV<;M;con»6, Horatio G. elected M. 211— appears 
as M. 25 — examines wituess 79 
J^otire, to parties at special prob. cts. 168 
OjiOiy of witness 10 — of returnint officer, U^^- 
of president 11 — administered by cFerk lOiJlr-of 
senato;r 11— administered by president 10, li,15—of 
judge of prob 19$—of senator, conuuntcd on 9|^. 
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Officii misconduct and maladministration in, 
t*lMt 79,80, 109,1 17.20,1T2,180, 190-^tcnurc of 121 

Officer J v. Crier. Messenc^er 

Ord-'Vi as to inquii7 on fee bill &~to inform H. 
of R. 6 — to .?<;cretary to summon Jnmes Prc5cott 
G^-asto com. of imp. 6 -to demnnd appearance 
of J. Prcsr«ii 6—lo inform Gov. of imp. 6—40 act 
nnimp. 6,7 — todirect proclamation 7<H|V prepare 
S. rliam»M»r 7— lo make copies of art. %*-lo re-4 
f.nve art. 7 — to rxliiliit the same 1 1— to clear m^" 
Iphps I'i— of H. of R. to attend tlic trial 12---for 
a!>sig<)iag day 14 — to issue 8ub|KBnas duces tecum 
11 — ihat R. nie bi<< ans. 15 — iliat ct. hear motion 
in arrest or in mitigation 208 9 — to inform Gov. 
of R*R conviction and sentence 210 — ^to purchase 
report of trial 210 

Ptiige, on com. on Wood's pot. 5 

Pjiiis and penalties, bill of 112 et seq. 

Parker^ Lemuel, exam. 3d — v. ArtieUld 

Parties to be notified of prob. ct. 168 — who are 
163 

Peibodyt Augustus, of counsel for R, 15 — iiiter- 
r:>j; itoi ies by 66 — notice to M. from $6 — exam- 
iBea witness 65 

Perfui-iff law of 75, 76 

Peiitiont to impeacli J.;.Pi-e8C0tt 5 — report on 6 
>— o:iine accepted 6 

PhelpSj on coi.i. of inquii^ 5-^o. on Woods' 
pet. o 

Phillips, JitUn^v. Piesident. 

Picknuin, Dudley L. moves to amend motion 12, 
14— on hearing conntiel 13— on pronouncing sen- 
leiire 207-9 — moves that counsel be heard 208-9 

Pleadings, to be general 80 — no demurrer on 
19» 

Pr9Udmt.% V. Form. 
. PrtBcfp/, to officer 1 1 

PreicoUf James, pet. to remove 5— com. to in- 
qnire into conduct of 5 — report of same 5-6 — 
imp. of 6 — «iecreiary of S. oidered to summon 6 
— art exhibited against 7-l0~rule8 for trial of 
6-7, 10-11 — called 11 et pass. — appears 11— his 
appearance demanded 6— -do. ordered 6 — v. Res- 
poudent, 

PrescoU, Oliver, exam. 78-9, 86 

Prescotl, William, of counsel for R. 15 

Presidenlf to prepare S. cliamber, &c.7— to em- 
ploy sheriff, kc. 10— sworn 11 --suggests modifi- i 
cation of q 60'^grants leave to counsel to retire j 
and consult 69-K}nectsR. to put motion in writ- \ 
\n» 12, 70— -objects to English cases as authority j 
75 — to direct proclamation 7 — to be sworn by 
clerk 10 — to swear senators 10— -may require 
written motions 10 — to pjut written questions of 
members 10— 'Swears senators 11 — swears clerk 
II— remarks on publication' of art. 12~-decides 
that counsel be heard on a motion of senator 13 — 
examines witnesses 32, 35, 37-^uts question of 
eviiltj or not gailty'206 — gives an opinion on art. 
Zd 206-7 — on pronouncing sentence 207-9— pro- 
tiotinces sentence 209 

Probate, Court ^, its jurisdiction 17, 80-2, 151, 
183 — constitution 81 — not like eccles, cts. 72, 8S — 
whether.it must be held at fixed times, &lc. TS, 82, 
89— legality of special 16,28,82, 89, 130-6, 165, 
1 67- J, 183 — sprcia! by ancient usage 91, 169, 197 
— if iileeal, taking fees illegal 92 • • 
FeeSf V. Fees 

Judge off his powers and duties 27, 28, 86, 8J?i 
93-4, 97; 93.9, 101, 139, 151, 173-4, 186, 188, 196— 
his official and ministerial acts 45, 184— his oath 
196 — V Advice. 

Jut isdictioUf 01 igin and pVos[ress of here 160-1 — 
volumanr and conientioas 17, 29, 63, 72, 188, 200 
— with Gov. andtsouMcil 72 — with county els. 72, 
163— 'With justices of the peace 72, 168 — in parti- 
tion of lands 189, 205 — importance of 90— nature 
of 72, MS 
Register of, whether cssenthil to a ct. 28, 72, 73,*81 , 



89, 132, 1630, 183— poi/«rs and ^(ies of 73, 97,. 
133. 168, 183— as to impeachment of 93 

Proceedings f rules of 6-7, 10-11 — in M. of It t 
Houst^f Jupresentatives, in S. v. Senate. i*'^s/tf4 
imp. *. Counsel. Court* Impeachment, Jmutafftm- 
Respondent. 
Proclamation of silence 7 
Qttestion, by a senator, to be in writine 10— of 
continuance to the next session 12 — of assignment 
of day 13, 14— of receiying ev. on an art. admitted 
46 — do. of matter of record 64 — do. of fees usaal 
for administration in Suffolk 59 — do. of taking fees, 
in Suffolk in cases not provided for 61 — do. of 
vritness' carnring money from Ware to R. 67— do. 
of amount offees in Suffolk in cases not provided 
for 77-ydo. of taking any fees for the same 77— 
do. ancient usage of Midfdiesex as to special cts. 
78— of R's correcting mistakes in arguments of 
M. 192— of guilty or not guilty on each art, 206 
gwiwcy, Josiah, v. Speaker. 
']uorumy Justices of, v. Justice, 
uo Warranto, analogous to imp. 127, 195 
icord, as to oral evidence of 52, 53 
Register, v. Probate. 
Removal, v. Address— Sentence. 
Replicatiotf, of M. 25— accepted liy H. of R 40 
— presented to ct. 25— *« in'general terms 195 

Report, of com. on Woods' pet. 6 — do. of imp. 
6 — do to prepare art. 7 — do. to inform Gov. 7— 
do. of rules 6, 10 — do. on ci's sitting during recess 
of legislature 14— of R's conviction 210 
Representatives v. House of Repesentatives. 
Resolve, to impeach 6 — to takfe order on imp. € 
— that each member give his opinion on each art. 
206— of H. of K. to demand judgment 210— of 
thanks to M. 210— that H. oi K. will attend the 
trial 210 

Respondent, rule for appearance of 10 — appears 
11 — rules for trial of 6-7, 10-11 — pleads not guil- 
ty 11— -declines speaking in person 11 — called 12, 
et passim— Admits an amendment 13 — moves a con- 
tinuance 14— his affidavit 14 — ordered to file ans. 
15 — agrees to do so 15 — his counsel 15— his an- 
swer 15-24— offences ciiarged against 27 — admits 
certain art. 63— ev. on part of 65, 79, 86, 197— 
moves to admit ev. of usage in Suffolk as to a- 
mount of fees 71 — do. as to some fee being takea 
71 — do. of usage of his predecessor 78 — general 
conduct of 128, 139, 152, 157, 176-7, 204— when 
appointed judge of probate 63— to con-ect mis- 
suitements of M. after argument 192 — impeach- 
ment of, a precedent 104— importance of the oc- 
casion to 104, 158, 179— convicted on two art. 
206-7 — declines moving in arrest of judgment, &c. 
207-9— judemenl pronounced against 209 
Return, of summons, 11 ' 

Rogers, Eri, v. Article Zrd. 
Rules, for conduct of imp. 6-7, 10-11, 206 
Russell, BeiyaiBin, on com. on Woods' pet 5 
RutUr, on com. on Woods' pet. 5 ■ 
Secretaru of S. ordered to summon J. Prescott 6 
— V. Clerk. 

Senate, refer imp. to a com. 6 — resolve to act 
on 6 — appoint com. of rules^&c. 6— order J. F. 
to be summoned 6 — accept report of com. on rules 
6, 10 — organized as a ct. of imp. 11 — to receive 
M. oil notice 6— to notify H. of R when ready 10 
— legislative business suspended 10 — appoint com. 
on silling of court during recess of legislature 14 
— chamber, how arranged 26— whether bound by 
decisiens of Sup. Jud. Court 60 — powers and da- 
ties of 109 — deliberate with closed doors 12, 60, 
207— table of their opinions 206— v. Court.— 
President. 

Senators, to be sworn by president 10— how to 
give ev. 10— how to exam'ine 10 — sworn' II, 15— 
how arranged 26 — absent after being sworn ^— 
orm Gdv. of R's sentc 
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. to inform Gav. of R's sentence 210 — to be furuish 
J ed %vilh report of the trial 210 
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1 

Sentence, motioiis in mitigation of, &c. to be sas- 
** tatneU 195^K>f hearing counsel on 307-9— against 

"^/FShanlti^mQel, elected M. U — appears MirM. 7 

^mon adnibsion t>f ev. 43, 45, 58, 59, 67, 71-4, 77 

— in sulficiencyof art. 45,58, 126-7« 181-2— cites 

former impeachments in Mass. and other authori- 

ti*«s l^t>. 127 — examines witnesses 39 et seq. — iiis 

. armament 178-192 — exordUira 178-9— motives and 

Dfizin of the prosecution 179 — conduct of the H. 

I of n. 180— principles of imp. 180 — misconduct 

B mnd maladministration 180— impeachment and in- 

~ ^iictment 180 — impeachable offences 181-2— court 

subject to rules 182 — imp. in England and in Mass. 

182 — nature of probate jurisdiction 183 — 1st art. 

^ 183-7— extortion what 183— special courts 183— 

1 presuvice of the reo^ister 183 — sufficient allegation 

;f, 184— individual anu official capacity of judge 184 

^— .jrobate fees for bervices not noticed in the stat- 

ute 185 — extra fees at special courts 186 — duty of 

-. jud^e of probate 186, 188 — refusal of items of 

" charges 187— "ind and 3rd art. 187— 4lh, 5th and 

7th art. 183 — idvice to a guardian 188--conten- 

tious an J a'.nicable jurisdiction 188— 6th art. 188-9, 

. 203 — no necessity of R's actiiu; in the case 189 — 

■ J :2th art. 189-91 — falsifyino^ official papers 190 — 

' whether misciiduct in office 190 — facts proved 

without Ware's ev. 190~credibility of Ware 190-1 

— corruption, whether proved 191— peroration 

191-2 — p iriition of intestate estate 205 

S/iepardt v. Article tnd. 

Skci'ify subpcB directed to 10 — whether im- 
peaciiabie for taking extra fees 91 — of Suffolk, re- 
cfuimd to attend 10 — attends the trial 25 
Sibleijf Joiias, on com. to inform Gov. 6 
.5/>2Jti?r, sitjns ar . 211 — attends the trial U, et 
seq. — to exanfiine report of the trial 210 

SifU2/i?, Peter, «riam. 40, 49—^. Article bth-^ 
Article 10i5/». 

S'lOp-B laSf rule respecting 10 — amendment of 
sin^e 14 

•S4i(//i?tt, William, on motion that galleries be 
cleared 12 — sioves to prohibit publication of art. 
12 — moves for assignment of day 12 — on affidavit 
for continuance 13 — on cqm. on session of court 
cluriu^ receis of legislature 14 — appointing time 
for solving opinions 205 — pronouncing sentence 
203-9 

5 i-7i 71975, of J. Prespott ordered 6 — form of 10 
— return of 11 — read to R. 11 — precept to be en- 
dorsed thereon 11 

TihUi shewing each vote on e^ch art. 206 
Tifif on com, to inform Gov. 6 
Tirbdlf Abel, exam. 30. — v. Jirticie Ut. 
Ternii of courts, origin of 167 — none in eccles. 
courts 8^2, 167 — wliether any in probate courts 168 
T^^'i/n^ny— v. Evidence. Witnesses. 
Triul, rules for 6-7, 10-11, 206— day assigned 
for 13— importance of 104, 158, 178, 179— remarks 
OS conduct of 179, 192— report of 210 
Trowbridge, Mary — v. A-ticle 6th. 
Usage, as to probate fee< iS — as to counsel 29 
— pv. of in Middlesex 33-5, 3'. 39-40, 41— do. in 
S.iffjik 57— idmissibility of 6S-9, 60, 61, 69-77, 
78— a« to special courts 91-2— in Middlesex 139 — 
. wliether it rebuts corruption 71, 74-5, 76, 170-1 — 
V. Eoidencef a Imissibililu of. 

Varnum, J. B. on com. on the imp. 6 — do. of 
rules 6 — loes not retire with ihe court to deliber- 
ate 60 — his motwtt on time for giving judgment 206 
Verdict, 206. 

Vinjl, Jo^in, account of his imp. 216 
tVdker^ John, exam. 6"^— v. Article 14<A. 
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Walton, JohiB, exam. 55, 57 

Ware, Alpheus, exam. 50— 'his question to Grout 
67— credibility of 85, 99, 145, 175, 190, 202— v. 
ArticU XWi. 

Webster, Daniel, of counsel forR. 15 — reads the 
ans. of ft. 15 — on the admission of ev. 25, 43, 45, 
48, 51, «k 5«^ 67. 58-9, 63, 68, 69-70, 74-7— on 
the unotiaMty of the law respecting fees 69 — on 
sufficiency of art. 25, 57, 165-7, 169— admits 7th 
art. 43— ob|»cts to ev. on 13th art. 51^0. on 14th 
52— agrees ta modification of question 60 — assents 
to motion of adjournment 61 — explains object of 
certain ev. 64-Aasks leave to retire and consult 79 
states motions as to ev. of usage 70 — his general 
argument 159-78— exordium 159-60— ct. of idip. 
in Mass. and Hi England 160— origin and progress . 
of probate jurisdiction in Mass. 160-1 — fees did 
not originate by statute 161— fetfs stand on the 
ground of quantum meruit 162, 170— ^voluntary and 
contentious jurisdiction 163 — law of imp. 163-4— 
S. not a discretionary court 164— -necessity of for- 
mal allegation 164 — necessity ofa breach of known 
law 165 — insufficiency of the five first art. 165-7— 
do. in not alleging how the court was illegal 165— 
do. do. the amount of illegal fees taken 165 — as 
to refusing account of items 16$ — ^2nd art. 166-7 — 
3rd, 4th and 5th art. 166 — ^illegality of special pro- 
bate courts 167— origin of terms 167— no terms of 
spiritual courts m England 1C7 — probate jurisdic- 
tion of the county courts 168— jurisdiction trans- 
ferred, that court might be always epen .168— the 
constitution makes no change 168— the statute of 
1806 affirms 168 — notice to {>anie4i68 — pretence 
of the register 168-9 — .^;;>ecial probate epi — 
ancient usage in R's county 169 — iltegaliiq^^ 
fees taken 169-70 — not alleged- what fe«iS_^^ 
have been 169— nor for what illegal fees tafieh 1@ 
— usual fees are not extorsive 170— if illegal 
whether corrupt 170-1 — usage rebuts corhiption 
170-1— 2nd, iSrd, 4th, 5th and 6th art. 171— 7th 
art. a mere nullity 171-^charges no judicial of- 
fence 172— 8th, 9th, 10th, Uth, 13th and 14th art. 
172 — 12th art. in the narrative form 172 — improp- 
er mode of allegation 172— •sabstance of the charge 
173— of the interlineation 173— of R's riglit to ad- 
vise guardians, &c. 173— do. to be paid for such 
advice 174 — do. to allow that charge in the ncceant 
174 — no one part of the charge a oHme 175->-ebii- 
cealment from the overseers 175— Ware's credi- 
bility 175— what corruption in facts pro^^ 176— 
R's general conduct 176-7— no secrecy 176— no 
unjust judgment 177 — peroration 177 — offers new 
ev. of usage of special courts 197 — corrects mis- 
takes of M. 204— Macclesfield's case 204— Ware 
a prosecutor 204 — statutes of partition 204-5 — cer- 
tificate of Selectmen in Ware^s case 205— 6th art. 
205— on the ^3,60 for administration 205— on 
moving in arrest or mitigation 207-9 

WelleSf John, on hearing counsel in arrest of 
judgment, &c. 209 

Whitman, on com. to inform Gov. 6 

Williams, John M. on com. of imp. 6 — do. of 
lules 6 — do. of cfs sitting during recess of legisla- 
ture 14 — declines giving an opinibn 207 — charged 
to notify Gov. of R's conviction 210 

Witness, how sworn 10— how exam. 10— do. if a 
senator 10 — subpoena for 10— called by clerk 24 — 
to be paid for attendance 210 

Wood, Amos, exam. 44, 46-8 — v. Article l6lh. 

Woods, Sampson, pet. of 5— report on pet. of 5 

Writ, V. Summons. Form. 

Wytnan, Benjamin, exam. #2. 
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Pages, in 8th and 9th anlelu.ror Cr»ilg,ttaA Cmtf. 

Pue 73, line 19, for B, i^iLd Bat. 

pMa 98, liae 18, for 1719, read ITST. 

PM ItT, line 38, for Salubmv, rod SainOiov 

Pafb UC, line 49, Tor I, read 3. 

Page 160, line SJ, for ict fom, read vc huh firm. 

rtge IGl, tinei £8 and £9, for Ihey torn, read he uru. 

Page 161, line 37, for pmnittion, read |in>iiirioii. 

Page 16S, line I, froui bollom, (or oyouiM, read ^eitU. 

Page 166, line 31, hefjre offtiia, read Mfur. 



Page 172, line 16, far/owtrJ, read |> 

Page ns, lines 36 and 37, for prepind, re>u pri>fiHn>. 

Page 177, line 33, for the note arinlerTOgation, read a peiic 



Pua IS3, line 3, for Bftdid, read afecUd. 

Pa^4B6,liHeT, from botuim, for IrMiaclid tiuiaai, read biuinoi traasactid. 

Page 199, line 8, for lu, read tl. 

Ptige WO, line St, from liDtlom, far buycri, read lawfr. 

Page 301, line IS, fron bouom, before ■«, rwd U. 
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